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OMPENSATION x 


Two volumes 
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Only $7.50 A\nvoratep 


per volume 
(New Series) 


Seven Volumes including Common-Sense Index price $52.50 


LAW-— The law of automobiles, torts, personal injuries 
and workmen’s compensation kept conveniently up to 
date; late trends and developments discussed, analyzed, 


illustrated. 


FACTS— In negligence and compensation cases, fact 
precedents control. N.C. C. A. gives you all the per- 
tinent facts; leads you to them by the simplest, most 
direct route—that fact-finding masterpiece, the Common- 
Sense Index (over 3000 fact and law titles for the first 


seven volumes alone). 


FORMS — A library of them. Pleadings as actually used 
in the cases reproduced. Instructions by the thousands 
those actually given in the trial of cases or approved 


as correct by reviewing courts. 


Descriptive literature sent on request. 
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401 East Ohio Street Chicago, Illinois 
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DELAWARE CORPORATIONS 


are best represented at the State Capital 


For Lawyers only—we assist in their organization 
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When Jax-dlungry States 
Spot Jaxable Corporations 


... then the corporation's lawyer has his work cut out for him. Which of the 
multiplicity of different taxes in different states are for his client to pay—and || 
when? ... which of the multiplicity of different reports (designed by different 
states to bring taxables clearly to light) are to be filed by HIS client, and 
where? . . . occupation license tax in one state, income tax in another, use 
tax here, corporate excess there ... sales taxes, intangible property taxes 
and “business” taxes .. . annual capital stock return ... annual “foreign 
bonus report” . . . Report of Change in Stated Capital and Surplus... 
annual report of dividends paid to residents, registry statement... Annual 
Certificate of Condition . . . like the soldier’s dream of boots, boots, boots in 
Kipling’s poem... 





. but for the corporation's lawyer there IS relief if he uses the 
Corporation Trust system for his client ... all the nightmare of dif- 
ferent state taxes to be paid and different state reports to be filed at 
different dates throughout the year reduced to one thing at a time 
and each thing simple. If you have a client doing business in any 
states outside that of organization, let our nearest office explain the 
Corporation Trust system. 


THE CORPORATION TRUST COMPANY C T CORPORATION SYSTEM 
and 
ASSOCIATED COMPANIES 
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The 
Landlord 


IS YOUR NO. 1 
QUESTIONER 














* Each day more lawyers are asked ques- 
tions concerning the rights and duties of 
landlord and tenant than any other field of 
law. Unfortunately, these questions are not 
always productive of large fees. Indeed, 
there is perhaps more free advice given on 
this subject than on all others. Yet the law- 
yer's reputation depends on his ability to 
give sound advice regardless of the amount 


involved. 


Landlord and Tenant is not an easy subject. 
It involves questions covering a wide range. 
Subscribers to AMERICAN JURISPRU- 
DENCE have now available an especially 
well-written treatise on this subject in Vol- 
ume 32 just issued. The practical approach 
to the subject makes this volume an in- 
dispensable manual of reliable information 
on all phases of Landlord and Tenant 
law. 


FOR LATE TREATISES CONSULT THE PUBLISHED VOLUMES OF 


AMERICAN JURISPRUDENCE 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 


Rochester, N. Y. -t- 


30 Broad St., New York City 


BANCROFT-WHITNEY CO. 
200 McAllister St., San Francisco, Calif. 















































NATIONAL DEFENSE 
—THE LEGAL PROFESSION 
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COMMITTEE ON NATIONAL DEFENSE, 

* under the Chairmanship of Edmund Ruffin od 
Beckwith, Esq., needs $20,000 to finance 
its current activities. 


COMMITTEE ON IMPROVING THE 
ADMINISTRATION OF JUSTICE, of 
which Judge John J. Parker is Chairman, 


requires a minimum of $5,000 to carry on 
* its important work in strengthening our a 


internal national defense. 








To help support and extend the work of the American Bar 
Association. I enclose $25.00 as Sustaining Membership dues 
for one year from date. I understand that I am in no way 
obligated to continue such Sustaining Membership. 








| 

| 

! 

You will be doing your part by signing 
the accompanying blank and sending 
it to the Association Headquarters, 1140 
North Dearborn Street, Chicago. This 
l 

| 

| 

| 

| 

| 

| 

I 

| 


Name 


Street 
IS a definite responsibility for each one 


City and State of us to perform. 
[See page 215, this is 


Date 








I prefer to be billed for the above amount 











\prit, 194] \MERICAN Bar ASSOCIATION JOURNAL Vil 








PRACTICAL COURSES FOR LAWYERS 


FOURTH ANNUAL SUMMER SESSION 
TWO WEEKS BEGINNING JULY 14 IN NEW YORK CITY 


Fundamentals of Federal Taxation Tax Practice & Procedure Excess Profits Tax Preparation for Trial 
Current Problems in Taxation Trial Technique Trials Clinic Public Speaking Negligence 
Medical Aspects of Personal Injury Cases Labor Law Corporate Practice Accounting 
Bankruptcy & Reorganization Current Problems in Patent Law 
n the latest technique f legal! practice . . covering in detail the 
t the mai or tield f practice... present ng matters applicable 
|. . . avoiding academic discussions . . . given by experts witt 
gned to meet the needs of practicing lawyers . . . affording ar 
} kill ir j keep abreast of recent develc pments in the law “— 


THE PROGRAM PERMITS ATTENDANCE DURING EITHER WEEK OR BOTH WEEKS 


comfortable air-conditioned quarters. A single modest tuition fee 
“eee ' ot 
as desired, and includes applicable form: and reference materials. 


1G1ly if 


. stisfac tory hotel accommodations are available 4S iOW 4S $9 week y. Da y 
f ycilitate developing professional frier dship with practicing law 


For further information address 


PRACTISING LAW INSTITUTE 


A Non-Profit Educational Institution Chartered by the Board of Regents of the University of the State of New York 


150 Broadway New York City 




















Law Office 
Organization A BINDER FOR THE JOURNAL 


We are prepared to furni 
which separate issues of the JouRNAL car 


sh a binder int 


MITH be inserted and from which they can be 
detached with ease by means of a special 
I an b j er 
es ra a permane 4 f 
AAT DAT . or : €@a pla ed ot 4 
\N BAR ASSOCIATION 
IOURNAT . 
price 1s = ) a 
yt ‘ rer’s cost, Z 
heck with 


May Be Secured haceeenate Bie 


IA S>Stx A ‘ 
RICAN BAR ASSOCIATIO)D “ 1140 Ni rth Dearb rn Street 


Chicage 
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Ignorance of the Nation’s Laws 


can never apply to users of the 


U. S. CODE ANNOTATED 


Up-to-the-Minute Information on 
Laws and Court Constructions 
is supplied promptly to subscribers 


SPEEDY “Congressional Service” 


This exclusive U. S. C. A. service 


has proven particularly valuable during sessions of the 
Congress — and is but one of many outstanding features 
characterizing the 


United States Code Annotated 


The Completely Annotated Edition of the Official U. S$. Code 


Constantly Cited by Federal Courts 


Ask for full details including convenient terms 


WEST PUBLISHING CO. EDWARD THOMPSON CO. 
St. Paul, Minn. Brooklyn, N. Y. 
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CURRENT EVENTS 


Bar Integration in 


Massachusetts 
HE JOURNAL is recently in receipt 
Ee a leaflet issued by the Massa 
usetts Bar Association and the Law 
ciety of Massachusetts, copies 
hich have been sent to all members 
the Bar in that state, asking for a 
uestionnaire vote n how lawyers 1 
lassachusetts stand with regard to Bar 
ntegration Phe eaflet presents ; 
ear factual statement about “What at 
ntegrated Bar | What an Integ 
ated Bar Is Not Manner of Integra 
yn,” “Reasons Integration, 
Objections to Integr ’ and “How 
Massachusetts Stands on Bar Integra 
ion.” Under the last topic there is 
uoted a resolution of the Massachusetts 
udicial Council in 1937 and repeated in 
1940 in which it is stated 
The Supret udicial Court 1s 


hereby requested to provide by rules, 
for the organization of all present 
ind future met f the bar of this 
Commonwealth 1 self 
onstitutional au 


-roverning 
body subject to tl 


thority and rules said court, to be 


known as the Massachusetts 
There is also given a table showing 
that 26 states have adopted integra 
tion, beginning with North Dakota 
in 1921 and concluding with Louisi 


ana in 1940. 


The following nitions in regard to 


Integrated Bar will be read with 
nterest: 
1. What an Integrated Bar Is 
4 state or integrt ated bar is a self 
governing association composed of 


all practicing 
Membership 
an annual fee, usually not more than 


yers in the state. 
es the payment of 


$5.00, and is automatic for those et 
gaged in active practice. A lawyer 
may not practice unless he pays his 
dues An integrated bar does not 
differ greatly f1 a bar association 


save only in important feature 
that membership is automatic and all- 
inclusive It applies to lawyers 


already admitted and to those later 

admitted. 

?. What An Integrated Bar Is Not. 
It is not regimentation, for tl 


integrated bar governs itself. It in 
no wise affects existing standards of 
ethics nor established practice and 
procedure. It is a method of making 
lawyers as a body more useful to 
themselves, to the public and to the 
courts. 


Denver Bar Celebrates 
Golden Anniversary 


HE fiftieth anniversary of the Den- 
‘Bea Bar Association was commemo- 
rated by a banquet and dance on Feb- 
ruary 27. Four hundred lawyers and 
their wives were present when President 
Ben E. Sweet brought the gathering 
to order. Judge Orie L. Phillips, Jus- 
tice of the Circuit Court of Appeals 
for the Tenth Circuit, acted as toast- 
master. He introduced Burt J. Thomp 
son of Forest City, Iowa, Chairman of 
the ABA Section on Bar Organization 
Activities, who spoke briefly on that 
topic. Jacob M. Lashly, President of 
the American Bar Association, was 
then presented and he spoke on the need 
f local and state bar associations 
using their influence to secure adequate 
consideration of the bills now pending 
in Congress relating to administrative 
procedure in governmental agencies. 

The main speaker of the evening was 
Judge John J. Parker, of the Circuit 
Court of Appeals for the Fourth 
Circuit, who called attention to the 
grave perils which threaten the United 
States in the present world struggle. 
He suggested that lawyers everywhere 
organize themselves to combat subver- 
sive influences and to educate all 
persons living in the Americas to ap- 
preciate the democratic way of life. He 
pointed out that no sacrifice was too 
great if we could indeed make the 
Wilsonian idea of a world safe for 
democracy come true. 

Lawyers from Wyoming, New Mex- 
ico and Utah, attending the regional 
conference of bar executives were 
guests of the Denver Bar Association 
at the banquet. 
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Law Reviews in America 

S we go to press the “Fiftieth 

Anniversary Issue” of THE YALE 

Law JouRNAL comes to hand. It con- 
tains a “foreword” by Chief Justice 
Charles E. Hughes, written in a happy 
vein, in which he says, among other 
things: 

It is not too much to say that, in 
confronting any serious problem, a 
wide-awake and careful judge will 
at once look to see if the subject 
has been discussed, or the authorities 
collated and analyzed, in a good law 
periodical. 

Then comes a sentence which the Chieti 
Justice must have written with a 
twinkle in his eye: 

And I think we may assume that 
a bench composed of law school 
professors or law review editors, im- 
partially chosen, would exhibit views 
as varying as those of the judges 
whose works they appraise. 

That sentence might well be called “the 
retort courteous”, and indeed the “quip 
modest”—which according to Shakes- 
peare is the next strongest reply. 

The Anniversary number also con- 
tains as a special item, an interesting 
commentary on Law Reviews [particu- 
larly Yale’s] by Professor Arthur L. 
Corbin, of that school, called “The 
First Half Century.” What Professor 
Corbin says of his Journal through the 
years is true of every Law Journal in 
the land: 

The pages of the Journal have 
shown and must continue to show 
the changes in the climate of opinion 
in our great country. There we find 
evidence of [a] continually develop- 
ing consciousness of the evolution 
of government and of law, constitu- 
tional, statutory and unwritten. 

The changing ethical and social 

mores, the emerging and the dying 

theories of economics and politics, are 
appealed to, sometimes naively and 
sometimes dogmatically, in the pro- 
cess of temperate and intemperate 
criticism of court decision, of ad- 
ministrative action, and of the work 
of juristic writers... . And above all, 
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Judicial Opinions — 


26, 1941 


rs interested aside a princely fortune. 


CURRENT EVENTS 





more authoritative decisions will 
In spite of their resolu- 
I question whether 
allow 


e available. 

ns and protests, 

he lawyers, themselves would 
ygone opinions to remain buried in 
he court house. 

re Very truly yours, 

CHARLES E, CLARK 

ige, U. S. Circuit Court of Ap- 
uls, New Haven, Conn. 


wos A Great Doctor Passes 


tep u We chip the 
ne it Bench and Bar 


nt +} ¢ 1041 
4 
s Ae 


following item fron 
(Canada) for Marcl 
Sir Frederick Banting will be re 
sure membered as the principal discoverer of 
yblems nsulin, It will also be remembered that 
iction e gave his discovery and invention free 
itis to humanity, and thereby waived 
| He was nota 
te judges lawyer, but his sense of professional 

alty was something which all lawyers 
will respect and admire. His life and 
has lent luster to all the profes 


¢ eT dé itl j 


could Ons 


=< pitts 6é NLY a person with a dead soul 
aideisiies at could have heard of the death 


Sir Frederick Banting without enx 


( tior Not only was his passing a great 
Aa: s to his profession and to those 
An he served but the circumstances 
ere tragic in the extreme. His last 
ae icts were characteristic: mortally i 
ar aa ured, he still strove to give aid to a 
ae fellow-victim. 
cecal calle Before such an event, at a time like 
or nee ie this, when a man of his great skill and 
ae ie knowledge who could do so much for 
: ay 3 humanity is taken from among us so 
c aot “ suddenly, we can only stand in silence 
- We cannot explain the facts: we can 
r il nly believe that somehow, somewhers 
it rine ere is an explanation which a Reason 
reater than ours can give and knows 
7 me % . _ to be right. 
par 3 : lo the members of our sister protes 
. nee on who have been deprived of so dis 
= : nguished a fellow-worker, we offe1 
aida sincerest sympathy. We know that 
: se they will carry on the work he has be 
un and that through their efforts his 
; ' . mtributions to medical knowledge will 
+s aq be perfected and bring relief and health 
% “ ufferers throughout the world.” 
. vere . . 
reports. Bar Applicants Given 


ves make 8° Deferred Classification 


new federal ROFESSOR HAROLD SHEP- 
1 the report Pier. President, Association of 


ugh thes« \merican Law Schools, reports that 
af the State Directors of the Selective Serv 

to the trial ice Act have been advised to allow fur- 
ve proposed, ther deferment for a relatively short 
cuit Judicial period after July 1, 1941 to those who 
nterloct e in training or in preparation for 


Bar Examinations. 
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Cincinnati Conference 


HE Cincinnati Bar Association o1 
Saturday, March 1, under the 


auspices of the Ohio State Bar Asso 


ciation, conducted its seventh annual 
Cincinnati Conference, which was de 
voted to the subject of “Law and Law 
yers in the Modern World.” 
conferences arranged by this 
tion have considered the subjects oi 
“The Selection and Tenure of Judges,” 
“Criminal Law Administration,” 
by Jury,” “Administrative Procedure,” 
“The New and “Statu 
if the Rules of Stare Decisis.” 


Previous 


Associa 


“Trial 


Federal Rules,” 


Program 


Che problems considered were 
1. Legal Education 
2. What, if Any, Changes with Refer 
ence to Admissions to the Bar 
Are Needed? 


3. The Economic Status of Lawyers 


} Legal Services for the Low Income 
Group 

5. Governmental Participation in Busi 
ness 


Practice before 
Boards and Commissions 

7. Should the Merit System Be Used 
in’ Making Appointments of Lax 
yers for Public Service? 

8. Could Trials Be Avoided and Ex pi 
dited by the Following Devi es 


6. Qualification for 


9. Survey of the Conference Problems 


Purpose 


The leaflet announcing the Confer 
ence said among other things: 
Let us try to interpret the situa 
tion of lawyers. We are in a whirl 
of local and world-wide changes that 
vary our work and enlarge our re 
sponsibility. 
commissions 


Many new boards and 
have 
for the orderly admission of 
evidence are being let down; govern- 
ment has entered business; old con 
stitutional 


aside; 


been established; 


rules 


restraints are being put 
old governments are giving 
way; laymen and lay agencies art 
doing work in the lawyer’s field. A 
mental attitude has developed that is 
impatient with delay and grudging oi 
costs. 

How does all this affect the op 
portunities of lawyers, the 
for law 


requisites 
practice, and the responsi 
bility of lawyers to society? 

One thing is clear 
maintain and operate 
and expeditious machinery for the ad 
ministration of justice 


It is ou iob ti 
inexpensive 


ALFRED BETTMAN, 


Chairman of Committee in 


Charge of Conference. 
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“The Medical Point of 


Js ’ 
1eW 


HE f wing. te? Dst 
from an article bearing the 


title by Dr. Cyrus ( Siura P, 
of Medicine, Universit f Mi 
It appeared in the Jour 
ASSOCIATION OF AMERI( 
OLLEGES, for March, 194] it 
with a phase of medical ¢ 
medical practice which 


similar problems 1 


sion, 


“When I present ; 


fourth year ¢ 


faces of my issembled + ent 

within a few months, are t 

trusted with the sibilit 
ee 





care of the sick 
not particularly concerned wit 
knowledge of chemistry, phy 
biology or any other science 
concerns me is whether the 
anything about life in genet 
thev think? Do they have ju 
Will they assume responsibility 
they have an understanding 

a faint inkling of what life 
about? What are their ide 

cal conduct in general ? 

Most physicians of 1 gel 
have been educated i1 
called the era of scienc n the 
tice of medicine xtraor 


progress has been n ide 


less future generations will be g1 


indebted to the knowledg: 
which has been developed durit 
period, for, undoubtedly, tl 
of medicine has progresse 
ing the past fifty years 
the entire history « é 
Furthermore, it now has 
which will carry it on 
with all of this scientific 
what has become of 
equally important aspect of 
of the sick—the art of med ) 
These remarks have led w 
following belief. namely 
medical education shou he 


to provide a background, not 


the science of medicine, bu ils 


the art, and in addition, it s] 
a physician for a wholes 
fving and useful life. For tl 


needs not only the science but 
certain amount f philos 
understanding of hu tu 
probably most important of al 
eral cultural background. The 
my opinion, should be the é 


of a premedical education, rather 
in undue emphasis on science 
I have another criticism 


students when they reach the cli 


vears which I suspect is an 


from teachers of medicine Tha 
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The New Constitution of 
Panama 
By Henry P. Crawford 


of the Department j nmerce 

Secause of the wid e , 
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Ss approval on that ( re 
tional Assen bly lec t c 
I independ Ww State ( ( VU 
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mit wnoie O D 
tle to national lar tuat 
rty kilometers of | 
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yolitical rights may b x n 
nationals (Art. 21). TI pacity, re . 
gnition, and, in general, the cont a 





gn juridical persor l] letet 














ined according to the la o1 A 
with respect to acts pet med withi pl 
the jurisdiction of the Republic (Art y 
22). The entry of reigt ill be e 
egulated by law under t Constit 
tion and public treatie 
The right of privat pe 
uired rights’) is g t , 
not be disturbed i I eg 
lation. However, “p1 te interest must : 
give way before publi ial interest = 
1 “for reasons of public ut ¢ 
‘ial interest” expropriatiotr take : 
ice after judicial ec! i! “just x 
previous indemnity” (Arts. 47, 48 
al oh] 1] he 
¢ il 1 tect t re 
St the 
ose of regulating t tions be : 
veen capit 1 and lab thus iding 
gerater social just 2 no ¢ 
g P 
e worke a mit tions 
ecessary for life tal la 
eturn upon its investment (Art. 53 
lhe right to strike is g inteed except 
is to public service those s 
hich have solidarit the nl 
ground (Art. 54) 
The Supreme Cou 
composed of five | il gis 
rates and five alterr 
eT ippointed eve t f I 











ADMINISTRATIVE LAW SYMPOSIUM, II” 


Discussion before House of Delegates Meeting at Chicago, March 18 











For Narrative A f House of Delegates proceedings, dealing with other matters, see, post, page 211 et seq. | 
B” a special orde bort of the nection with administrative regula- which requires (a) adequate and 
Committee Iministrative tions: (a) the specification of re- specific notice in all cases, the sim 
w was taken up ] ssed at uired types of administrative rules: plification of responsive pleadings, 
jth, at the wid year 1g ' f the b) a statutory enumeration of meth- and the availability of declaratory 
wale: $F ig va ome ze a ods of rule making to be adapted to rulings in all cases of threatened 
Chitkaiien a ds Cimalbind different kinds of rules and situations action or controversy ; (b) a state 
Vr. Carl B. Rix. of Vi se ila and designed to secure the participa- ment of unmistakable authority for 
ssimminimiens , ry j tion of all interested parties in the the informal disposition of uncon 
Casstsen of ti f the rule making process, including formal tested cases, coupled with a require- 
ersity of Vi hie al notice and public hearing if requested ment. of formal procedures in all 
Attorney Gé mn practicable preliminary to the cases where private parties demand 
iministrative Proced u / issuance of interpretative or substan- them; (c) the limitation of sanctions 
participate in the d ion and d tative law rules; (c) a recognition or penalties to those authorized by 
e on this subject of a right of petition in connection law; and (d) a clear statement of the 
m and it was vith the making and modification of procedure for judicial review and an 
Chairman Thon first called ules, and (d) clear provision for adequate scope thereof, together with 
the recommendat the Boat judicial review both upon recognized provisions which will simplify and 
Governors with res to the report principles of declaratory judgment or decrease the cost of such review. 
tne \ommmitice of nares strative n cases of actual controversy (4) General provisions. In connec 
That ee a ee 3) The adjudicatory system. In tion with all administrative proceed- 
- ene r tne te — ‘onnection with administrative adju ings: (a) Provision for the proper 
eee OF as, =a dication: (a) The segregation of delegation and decentralization of 
number, prenee , . ———- prosecuting and judicial functions in authority; a definitely stated right of 
aie — 9 é ya + on the administrative process ; (b) a \ppearance and ‘Tepresentation of 
xs ae oe requirement that adjudications be parties; and the simplification of the 
pr anti Fon = pai hae expedited in order to secure the admission of attorneys or others to 
"iis be id pas : eee Tg prompt relief of private parties; practice before administrative agen 
pit os eo ; ‘ll ote sap ; (c) a definition of the duties of cies; and (b) appropriate limitations 
wernors, dag , ses officers who may preside at adminis- upon investigatory powers, the issu 
e Howe of Deleg trative hearings; (d) declared stan- ance of subpoenas, and administra 
Statement of Principles dards of fair and impartial procedure; tive publicity. 
ee a Ee eh me eR! CE (d2) provision for the independent (5) Exceptions. The exception of 
rs neonates en a . "a ah ‘i selection of administrative hearing purely executive functions which do 
ending in both ] f Congress officers, other than the heads o not lend themselves to formal proce- 
nd atlases wav te int enedl ‘dinwales agencies, designed to secure their dures, such as lending, spending, na- 
e think that the organized legal p1 ndependence ot judgment ; (e) a tional defense and similar types of 
scciiidl. ies: diated an. ER, tes statement of the applicability of the governmental activity.” 
eieaniie a al ees ceniek ated te basic principles of evidence, together 
vie 3 aaiioened natinatiiiels elit with a recognition of the Tight of Additional Resolutions 
nincillt ten collect whelateatben cross examination; (f) provision that a Payee? -_ 
sities WM ty tore oe Wie onl decisions shall be made by the admin- rhe Board of Governors also paenee 
ia adil a: maamnaale ratauneet of tele istrative officers who heard the case mended two further resolutions which 
alien to be cheery: i dite, of in the first instance (subject to re- were likewise later approved by the 
mplete separat prosecuting ' view by superior administrative offi- gee sam bangers ; in at Tike 
leciding functior ny levisiatiot cers), and that all deciding officers RESOLVED, Ihat the Fiouse of ae 
gates expresses the opinion that Senate 


for the improvement the adminis shall confine their consideration to , —— [ 
the record, shall personally master the Bill 6/4 A which was drafted by the 
“minority” of the Attorney General’s 


trative process 
(1) Complet oa pertinent parts of the record, and ! . , . é 
complete statement te tune shall not rely upon outside aid (other Committee ) 18 the bill — = to this 
iin oh tn Pe OR ae than clerical) in the performance of me best embodies the above Statement 
of Principles; and further 


process, including declarations this Tunctton ; and, (g) adequate 
requirement of the making of findings 


“RESOLVED, That the enactment into 


of policy ns e . . . . 

| ; , and conclusions, and the statement of law of legislation embodying these prin- 

(4) Rules and sai reasons for decisions ciples is of great public importance and 

sie ie sie Ne rs [he foregoing standards should be that the Association lend every effort 
See prior Svrt siur Viarcn JURNA ua ° " . : . oy 
om SSR ct 3 placed within a legislative framework in aid thereof. 
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Comment by Chairman Maguire 


Comment by Lloyd K. Garrison 
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1 | whether they knew that in agency 


things were being done along lines 


that agency B had apparently neve 

t eard about—this mere process of 
uestioning brought about a toning 

and an internal reform of proce 

re within the agencies as we went 

ng. It therefore seemed perfectly 

irent that a permanent standing 

ly the Office of Federal Admin 


ve Procedure] performing that 
function, could do a very useful job 
As to the 
examiners, or Hear 
the Office of 
Administrative Procedure 
the 
such 
re to have their 


ring Commissioners 
trial 

(Commissioners, 
deral 


aid 


tter ot} 


have important duty of 


(Commissioners, who 


nting 
salaries increased 
vere to have a fixed tenure. It 
hoped thereby to create positions 


important as to attract men of first 


ite calibre and_ standing These 

uld be the individuals who would 

r the facts, before whom the wit 

t nesses would appear and whose initial 
idgment is so important These 

uld be the key positions in the 

le administrative proce Phe 
fferences between the majority and 
inority of the Attorney General’ 
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Committee with respect to Hearing 
Commissioners were again only mat 
ters of degree. The members of the 
Committee were all going along the 
same road, down the same road to- 
gether. 


In conclusion, Dean Garrison said 


“T believe that we are on the 
threshold of a great reform in out 
jurisprudence. Again I pay tribute 


to the pioneering work of the Com 
mittee on Administrative Law of the 
\merican Bar Association, without 
which this reform would not now be 
so imminent. I hope in the month 
to come, when the discussions befor: 
Congress turn upon these matters ol 
degree, we shall approach the matte 
objectively and dispassionately, and, 


do 


so far as we can so, submerge 
non-essential differences. Most of 
the differences between the two 


reports and the two bills prepared by 
the Attorney General’s Committee are 
non-essential differences. Let us pull 
together, so far as we can, and put 
our shoulders to the wheel, and there- 
by bring about what I am confident 
will turn out to be a great jurispru 
dential reform.” 


Comment by Arthur T. Vanderbilt 


e the actualities of the situa 
What | am about to say may not 
altogether pleasing to the Judges 
the House, or who may hear of 

outside the House. We are con 


ted very definitely, when it comes 


1 review of fact-findings of ad 


re inistrative bodies, by a fixed deter 
rel mination on the part of a Judiciary at 
Large, not to assume that responsi- 


bility. It was about 75 years ago that 


rd ( hancellor ampbell, while till 
the King’s Bench, asserted in an 
pinion that he was not elevated t 
idicial position for the sole pur 
pose of running a Railroad, and on 


it ground he declined to assume re 


administrative de 


nsibility over 
yuld isions of fact. A great deal of the 
lificulty that we find ourselves in, 
today, in the Federal system goes 


back to the early determinations of 
he Judges of our Supreme Court in 
to decline to give ad 
ce and counsel when requested by 
he Chief Executive, President Wash- 
ngton, with mat 


ters At that time, and still in 


respect to pension 
many 


urisdictions today, our County 


g udges and our Judges of Appellate 


yuurts have administrative responsi- 


have bilities which they perform as legis- 


whi 
are in That 
utterly and entirely out so far a 
Federal Judiciary is concerned 
Faced with that very definite 
that Judges will not assume this re- 
sponsibility, that there is a tendency 
to whittle it away whenever it is pre 
sented to them, the Committee was 
bound to adopt the best that the) 
could possibly get; and in our opir 
ion the best we could get would be 
to provide for review where the find 


agents, responsibilities 


no sense judicial. 


lative 


tact 


ings were contrary to the substantial 
evidence upon the whole record. By 
the phrase upon the whole record we 
were aiming to get from the 
habit which has grown up within the 
last 5, 10 or 15 years of imposing on 
or importing into the word “substan 


away 


tial” a meaning which it did not for 
merly have. It originated, I sus- 
pect, in the briefs coming out of the 
Department of Justice. The lawyers 
in an effort to sustain a finding 
some administrative body, g 


there, 
before 
through the record and pick out items 
A, B, C, D and E; 
in their “this 
ignoring, perhaps, 


and they will say 


brief, constitutes sub 
stantial evidence” 
an even greater or larger body of 
evidence of probative value that may 
go to the contrary. 

There has been a tendency among 
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the Courts, particularly within the 
last vear or two, to follow that lead 
That is unfortunate because it 


le nce 


{ 
} 


makes of the substantial evi 
rule nothing more or less than a sort 
of scintilla Jurist’s rule. So we 
hoped to overcome that by saying 
substantial evidence upon the entir« 
record. 

Referring to Mr. Williams’ reter 
ence to the most recent bi 
Hatch-Walter Bill, I think quite 
frankly we do not gain a thing | 
referring to 
because if the provisions of the 


“noamnetent 2 
co peten evicde 


mentioned in the resolution now be 


fore this House are adopted, none but 
competent evidence can ever get be 
fore the tribunal or can be considered 
or reviewed; because that has | 


; 


carefully taken care of in the pr 


visions of the bill relating to evi 
dence. So, after struggling f1 
every direction and desiring t 


as far as we could, having in mind 
what is possible also in Congress 

reached the 
ask for reversal when the sub 


tial evidence on the whole re 


conclusion that if 


contrary to the finding bel 
had gone quite as far as 
go and hope to succeed 

possible practically to itt 


were 
the result and to use the langu 
that Mr. Williams desires. I do not 
think in this day and year that it 
possible, though that time may some 
time come. So, frankly, we have 
our findings and our phraseology 
on this particular thing, on the pr 
tical aspects of the situatior There 
is so much we can do to get 

ward step that ts possible to be made 
with the cooperation of men of all 
possible shades of 
that we cannot afford to wreck this 


political opinion 


enterprise by seeking to get an idea 

which is not attainable at the pr 

ent moment. 

Mr. Williams thereupon st 
he accepted Mr. Vanderbilt's state 
ment and agreed that it was an advan 
tage over the mere substantial evide 
rule. 





Amendment Adopted 
Thereupon, the amendment re 
mended by the Board of Governors as 
to the recommendation of the Commit 
tee on Administrative Law was unar 

mously adopted 


Judge Thacher 


At this point Hon Thomas 
Thacher, of New York, offered 
amendment, the purpose of which was 


to require that 
In the administrative adjudicatior 
of any contested question of 
character in which _ the 





judicial 


agency involved has an interest 
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the determination of the question one 
way or another, 
held before and decision rendered by 
a neutral person who is not an of 
ficer or employee of the agency, o1 
under its control 
The motion having been seconded, Judge 
Thacher spoke in favor of his proposal 
\ discussion then ensued 


judge Thacher and Chairman Maguire 


is to the former’s proposal, on which 
Mr. Vanderbilt also commented as fol 


1 
iOws: 


Mr. Vanderbilt Concludes 
I hope I may be forgiven tor 
speaking again, but this 
important point which Judge Thacher 
has raised. And I should like to ex 
“minority 


is a very 


plain the position of the 
vith respect to it. 

I think if we possibly could, every 
body would like to see a system de 
vised whereby there would be con 
plete and absolute separation between 
the prosecuting and deciding fun 
tions. If you will notice the para 
graph on page 209 of the “Minority 
Report” (of the printed report of the 
\ttorney General’s Committee), the 
‘minority” concluded by saying 

“We think, however, that such de 
pendence cannot be eliminated by 
measures short of complete segrega 
tion into independent agencies. The 
situation which we confront has two 
uspects which we should bear in 
mind : 

The first is this: When Congress 
passes a law setting up a new scope 
of activity for an administrative 


uwency, it generally does no more 


than lay down the very broadest 


standards, leaving the work of in 


ntegrating and developing the scope 
of activities of the agency to the 
practical development of time and t 
the men who are assigned to that 
gency 

The second is: During that experi 
mental when the agency is 
feeling its way forward to ascertain 


the exact bounds of the jurisdiction 


period 


and when it is proceeding to lay down 
the subordinate legislation in the forn 
f rules and regulations, it cannot 
possibly in any satisfactory way 
determine just what those rules and 
regulations should be until it has the 
practical experience that it will get 
by trying and deciding case.’ 

In other words, it 
that there must inevitably be an ex 
perimental period in which the agency 
has an opportunity to decide just what 
regulations and sub 
dinate legislation shall be to de- 
termine them in the light of actual 
-omplaints and actual trials. I do 
what other process you 


seemed to us 


the rules and 


1oft see by 


could possibly go forward satisfac 


the hearing shall be 


between 





torily in the infan 
these agencies 

I think that is one 
which has led Cong 
particular pattern an 
lation so many time 
riod certainly does ari 
to every one of these 
found the 
they know what thei: 
that we can come t 


sideration of 


they have 


whether 
gress should not be 


completely the judi 


cuting functions Ch 
me, is the purport 
(already referred t 
ity Committee’s Rey 


Chat is the questior 
must decide, not in o 
but as to every part 
trative agency separa el 
status of the devel 
particular agency 
have been done by 
there is some sucl 
lation providing for 
as we have substantial] 
case of the Board 
until that is done we 
it is our job to rec 
gress a most effective 
ing your Heaying ( 
dependent. 

We, the “min 
little bit further in t 
the majority. We have 
when the nomination 
Hearing Commissioner 
(Administrative Procedut 
ass upon the 


| 
his education, his tet 
they are specifica 
to make investigati 
to those things 
when his term 
Commissioner) is 
by the agency but he 


by the Office of Ad: 


cedure. So that 
missioner knows that 


in office and his re 


pend not upon the agen 
he may be assigne: 
determination of three 
Office of Admir 
as to the value 
his full term in off 

As to the trial 
can only be had by 
these three men (( 
trative Proceduré ~ 
this period that 
have acted with re 
lar agency, to se 
gation, we say tl 
deavored to prov 


Commissioner with a de 
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Judge who has t for hi 
fice at a public el 

Taking all thing nt nsidera 

we think we have ne quite as 
as we can go during this period 
making him independent and 
rtial and free fro nfluence 

agencies. We h these twe 
siderations that d 
] 

First, we have e! 
infancy in the é t every 
ncy. 

Second, we have the period in 
ch Congress shall not ve acted 
give us this separat It for 

it period that we ittempted 
set up provisi 

| think, Mr. Char that we 

ve covered thi olution 

fore this House vould be 


House or DELEGATES MEETING 
it go through if 
think that will 
future difficulty. 


very happy to let 


have i save us 


ron any 


Amendment Lost 


lge Thacher then spoke briefly in 


jue 
rebuttal. A division was called and on 
inding vote the proposed amendment 


1 
+ 


Resolution Approved 


Thereupon a vote was called on the 


lution recommended by the Com 
ittee on Administrative law as 
ended by the Board ot (sovernors. 


Che motion for the adoption of the reso 


lution so amended was unanimously 


lopted. The Report of the Committe 


Administrative Law was itself not 


tted tor 


action 
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Chairman Maguire, of the Commit 
Administrative 
Administrative 
in which he in- 


tee on Law, concluded 


the discussion on Law 
with a short statement 
dicated that those in favor of this leg 
islation were confronted with the very 
practical problem of getting the bill 
embodying these principles enacted into 
law and that nobody should be sanguine 
enough to believe that there would be 
no opposition to such legislation. He 
pointed out the supporting groups that 
had helped in the work of supporting 
the Logan-Walter Bill. 
members of the House of Delegates on 


He urged the 


returning to their various States to se 
cure the appointment of local commit 
tees who would carry on the work, and 
expressed the hope that all would co 
operate to that end 


HOUSE OF DELEGATES HOLDS MID-YEAR MEETING 


HE Mid-Winter n ] f the 
House of Delegat was held im 
cago, March 17 and | The Jour 
as in the past, pre ts a factual 
mmary of the entire edings of 
narrative 


House of Delega } 


rm and without ed omment. 


are inclined ti members, 


id it. It’s worth readu 


First Session 





ihe first sessior | é nth Meet 
of the House of Delegate f the 
erican Bar Associatiot is called to 
ler at the Edgewater ich Hotel, in 
cago, Monday, Mar th, at 10:00 
lock, by President Jacob M. Lashly 
President’s Remarks 
Roll call showed 140 members of the 
use present, at t pening sessior 
resident Lashly asked attention to the 
ch-marking times 1! hich lawyers 
carrying oO! fact that 
public expect ers WV 
ert leadership elds where 
ey are especially « pped to lead 
i where the pub needs leadership 
‘The Bar of America,” he said, “will 


t shrink from its duties and will not 








| in the high re which 
e laid upon it.” 

Speaking particularly to the member 
the House of Delegates se 
presentatives of the ssociati he 

‘ V 


<pressed the cor 
‘eed here sel us 5 we always 


with tolerance 


ed be ; sant sliher 
nd courage.” The su rent delibera- 
ms of the House demonstrated the 
full devotion of its bers to those 


Narrative Account of Proceedings 


iples which were so well expressed 
President Lashly. 
President Lashly thereupon turned the 
gavel Chairman Thomas B. 
Gay, of Virginia, who presided through- 
sessions of the meetings of the 


over to 


Credentials and Admissions 
Che record of the Philadelphia meet- 
ng held in September, 1940, was ap 
yved. Next the report of the Com 
Credentials and Admissions 
was presented by its chairman, Morris 
B. Mitchell, of Minnesota. He informed 
the House that Alleghany County ( Pa.) 
now entitled to representation as pro 
Article V, Section 6 of the 
Constitution having to do with repre- 
sentation of local Bar Associations in 
the House. He stated that such 
had been approved by his 
ittee. He stated that the roster of 
nembers as called by Secretary Harry 
S. Knight represented the correct pres- 
ent membership of the House. 
port was thereupon approved. 


mittee on 


led by 


rep- 


resentation 


His re- 


Treasurer’s Report 
[Treasurer John H. Voorhees there- 
upon presented his report. He asked 
nsideration of the auditor’s report 
appearing in the 1940 Annual Report of 
the Association and pointed to the diffi- 
culty of presenting an interim report 
between annual meetings. Although the 
Association has been operating within 
its income, he expressed some doubt as 
whether it would continue to do so, 
because of the fact that many members 


entered the armed forces of the 
United States and their dues have been 
suspended during that time, and the 
further fact that the expenses of the 
Association in carrying on its program 
for defense activities and other matters 
would be large. He referred the Hous« 
to the Budget Committee and to Car] 
B. Rix, of Wisconsin, its chairman, for 
further information. 


have 


Board of Governors’ Report 


The report of the Board of Gover 
nors was next presented and was read 
by Secretary Harry S. Knight. The 
Board of Governors has held two meet 
ings since the adjournment of the an 
nual meeting at Philadelphia. The 
first was immediately after the adjourn- 
ment of the annual meeting. The action 
of the Board of Governors at that meet- 
ing has been reported in the November 
issue of the Journat. The second 
meeting at Chicago has been held in 
conjunction with the Mid-Winter Meet- 
ing of the House of Delegates. The 
report of the Board of Governors was 
approved. 

Memorial to George R. Grant 

Chairman Gay then recognized Frank 
Grinnell, of Massachusetts, who moved 
the adoption of a resolution in memory 
of the late George R. Grant, of Massa- 
chusetts, a delegate from that state and 
a member of the Board of 
from the First Circuit. A memorial to 
Mr. Grant, together with a picture, ap- 
peared in the March Journat. The 
resolution, proposed by Mr. Grinnell, 


Governors 
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adopted by 6 


House. t 


was a un 


vote of the 


Committee on Rules and Calendar 


f the Constituti 


read as follows 


“Tf the office 








' 
an elect 


should be amende 
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ive mel! 


of the Board of Governors shall be 
[he report of the Committe come vacant, such office shall be filled 
Rules and Calendar was then present or the unexpired term, election 
by its chairman, Chauncey E. W is herein provided, and until sucl 
of Rhode Island, who m" ught no t i election shall be held and a succe 
on his report at this shall have been qualified, such 
but directed attention t cancy shall be filled by a_ pe 


He stated that amendments to the ¢ 
stitution and By-Lavy 


( 








by 


nosen 


1 «l 
1ation and the 





} 


y the President 


of the A 


members of the House 























tion and to the rules of tl Delegates ft the judicial ‘ 
undoubtedly be present which the vacancy exists. i ; 
apolis meeting. Une amendment innet s shall be dete ned I the 
cerns the presentation of minority vi¢ Chairman of the House of Delegate 
ot committees or t Said Chai ; tel on 
Che ‘ mnmitsee recommend ena learning of the existence of a1 
ag / “ the Rules acancy. shall be charged with t 
riouse be amended as _ . — nNrovisio 
‘(a) By adding to S 2 ae eee 
that Rule the ng t \ R P ter brought to the atten 
‘When a minority report f the H e involves the re 
fled in connecti t ( Sections, particul where leg 
of Section report, a ré pre sent proposed 
the minority shall have the privileg The Committee also recom 
of the floor, without vote, t it Art. 12 of the By-laws entitk 
once, not to CXCeeE CEN MNT ‘Sections — General Regulations 
the + a ; , ended by adding a new secti t 
sings le sone cers deere tmag ead as follows: 
tence of Section 3 of said Rule “Section 6—All Sections shall . 
to read as follows ; reports printed, ot the P 
ot the House (except Chair iplicated, and distributed t men 
\ssociation Committee r House of Delegates (wu 
presenting minority ee ao andevad. tee the 33 
‘ ss “ty House of Deke gates W heneve 9 
rho mcibyy the unat us vote iafetinn: te proposed, reports conta | 
; ing recommendations tor action by 
Another dealt with the subje : a 
the House of Delegates, shall 
filling vacancies it 2 
Dileeste sed-en the Board of Goves ompanied by di ft ( i | 
sti bodying the views of the Sectior 
a enudind section recommen ns shall be 
amendment to Sec. 5, Art. 5 the Cor panied by a statement of th 
stitution which would be ll ns therefor 
‘Notwithstanding | tl g g Section oO! 
provisions, 1 in tl ent ence of | n 
vacancy in ofthce st ) State Laws y 
gate occasioned ot! vise i meeting of S 
the failure of the State Delegate t immediately llowing or held cor 
register on the opening day t the temporaneously with a meeting of the 
innual meetings aforesaid, unt Section or Conference.” 
successor shall be elected as [hese proposed amendments v 
said, the vacancies ll be f ' : se i ibe i 7 
<e be dealt with through advance notice 
a person chosen by the Pres ree : 
er ublished in the Jour pt to the 
the Association, the member t es es . 
Board of Governors from the jud ions wer , 
circuit in which the vacancy iit A matter which Chairman Wheel 
and the remaining ee res tated required no amendment but d 
House of Delegates from the st served consideration, was the elect 
which the vacancy exists, and in of Assembly Delegates. As to that, he 
manner as shall be determined bv the proposed that those in charge of the 
Chairman of the House of Deleg calendar for the annual meeting s le 
Said Chairman, immediately wu chedule the nomination of such é 


1 


learning the existence iny su gates at one sess 
vacancy, shall be charged with the ind their election 
duty of carrying this provision int n 

effect.” The report 
The Committee le Rules and Calen 


last sentence 


that the 


on) 
ita 
+} = 
Lii¢ 
rw 





quent se 
Committee 
is receive I 


Resolutions 


The next orde1 


offering of resolutions for refer 


the Committee on D1 Only 
olution was forthcoming, that 
John M. Niehaus, of Illinois, ‘ 


of the 
\ction 


Section on 
on this res 
these 


later in proc g 





Committee on Professional Ethics 


The report t \ tet 


fessional Ethics nee 


presented by it g 
L.. Phillips, of | gr 
moved that the report of ( 

be called up 

with the report of 1 Conumitte 


Unauthorized 


with certain re¢ 
Section on Pate 
Copyright Law lr] 


nt considerati 
Unauthorized Practice 
Thereupon, Chair ( 
Edwin M,. Otterbours t Ne 


Chairman of the | 


thorized Practic« I 
S report. 
The Report of the ¢ 
gether with four re 
ae, 9 $ 


printed at pages 


tions were as I! 
[. REsoLv! That the As 
recommend to 
Patents that any non-met 
bar now on the 
istered for pract efore 


Office, and any 


istered non-membe f the bar 





hirm comm 


existing 
effectuate tn 


IT. 


RESOI 





“los ‘ sack} 
ciude in such 


guage indicating the publ 


while a “patent 


an attorney 


ITI. 


tion tu 


RESOLVED, That the 
rther rec end tot 


missioner ot Pate 


court of competent 
federal government 


tat 


> nt 
Lact > 


covernme 
mRUVE 


member ¢ 








Ethics 





Com 


ve 


Committee on Ways and Means pealed it 


( 
¢ 
rl ; 
TK 
' le 
‘ 
Cc OI 
A ¢ 
' 
le 4 ‘ 


House OF DELEGATES MEETING 
Section on Criminal Law 


of 


Criminal 


leral Regulation Elections 


cts ol Law 
its 
Robinson, ot 


yn pre 


its report through chair- 


~eeare n, Professor James J. 
na. The first proposal of the Com- 
the bill 


give Govern 


endorsement 

Federal 
fraudulent 
to 


federal officers. 


eC Was 


Ot a 
the 


ned to 


, 
power over election 
ictices, both as l 


n ol 


nomination an¢ 
Sharp divi 
opinion and extended debate 

proposal. il 


from this 
have been before the H 
at several 


posalis 


I de le gates 


previ 


by unanimous consent, debate on 


Arthur | 


{ Missouri, a non-member of 


oposal was opened by 


use of Delegates, 

rt of the 

it t I | I l ri¢ cited tl 
Louis in 1937 and conten 


nly when the United Stat 


who spoke in 
motion to approve the 


1e election conditions in 





stepped in that prosecutions in 
Missouri, 


He 


: ' 
federal law 


City, resulted in 


contended that 


inade quate so 


¢ ; nted ; nvictions 
was 


election prosecutions were con- 


Martin, of Al: 


. | ogan la, 
mittee on Commerce at 
in opposition. He pointed 


' : such a bill by the 


pproval of 


lelegates would be “marching 


direction from the one 





site 
fore taken” since it wo 
tendency toward further 
1 of government in 
lohn T. Barker, of M 
ke in opposition. 


to get similar 


Issourl, 

He referred to ef- 
legislation throug 
ss during the 

which 


lowing 
in the so 


These laws died 


pet iod f 
resulted 


Laws.” 


years and were finally 
1894. He stated that if the 
i hilt 


ur or five ye 


became a law “‘it 


Fas 
simply 


ns that the Federal Government wil 


rst a horde of men to see h 
Poet see ng , ple are going to vote. Then, after 
ting is over, they will get th 
boxes to see how they ted.” 
H. Cantrell, of Oklahoma, sp | 
YI f the bill. He stated, “If 
re holes in the election laws 
t é les Mr. Murray Seasor 
r O », also spoke in favor of 
He contended that “there was 


important means Of preserving 


icy than by disposing of the 

es in its armor One of tl 

test arguments that can be made by 

' : e desirous of overthrowing democ 

“7s ae : vy is that our election laws are a 
| ind a disgrace.’ 

Tessort Robins« n thereup n closed 

\ scussion, urging that the motion 

rove the bill be adopted. The 

pre posal was that the American 

ciation approve in principle 

te Bill 293, which is concerned wit! 
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Federal elections. A vote was first taken 
by show of hands, and objection being 
made, a standing vote was finally called 
which resulted in a tie 66 
in favor and 66 against the resolution 
rhe resolution to approve the bill there 
by failed of adoption. 


lor, vote, 


Recess 
The House thereupon 
luncheon at 12:45 o'clock, to meet agai 
at 2:00 o’clock. 


recessed for 


Second Session 
Labor and Employment, Etc. 


The House again convened at 2:00 
o'clock, March 17th. The first order 

business was the report of the Commit 
tee on Labor, Employment and Social 
submitted its 
Judge William L. Ransom, 
York. Judge Ransom stated that th 
Committee had followed closely 


chairman 


oT New 


Security, by 


develop 
ments as to proposed legislation in its 
field of law. For the first time in several 
years this Committee presented a unani 
report. The report related only 
to matters of Labor Law in the light of 


the 


mous 


national emergency. The Committe¢ 
presented two recommendations. Re 
mendation No. 1 proposed that the 
\ssociation favor the enactment of the 
so-called Ramspeck bill (H.R. 3489 
National 
respects, are up 
the Fede 
The amendments 


amend the Labor Relations 
Act, in 
ported also by 
tion of Labor. 


in substance: 


five which 


American 


A. To permit skilled e1 
ployees, and recognized classificatior 
of to their unity, 
against plant units of employees 
industrial unionism; 

B. To protect and preserve the 
tegrity and validity of collective bar 
contracts 


craits, 


workers retain 


gaining lawfully entered 
into ; 

c. Feo provide procedure to el 
the 
collective 


inate delays in certification of 
bargaining 
under Section 9 of the Act; 

DD, 


right 


representatives 


To give labor organizations the 

of in 

cases where nobody has such right 

under the present Act, as construc 
E. To the 


from five members for the 


review representati 


enlarge 
to 
purpose of expediting 
and permitting its 
part more actively in the hearing 


present board 
three 


it hyiycit 
it 


members 


decision of cases. 


The recommendation of the Commit 
tee that the Ramspeck Bill (incorporat 
amendments ) 
was later adopted by the House. 

The second and third recommendations 
of the Committee dealt 
should be done to prevent labor disputes, 
lock-outs and _ strikes 


these be approved 


ing 


with what 


from slowing 
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down indu 
connection, 
mended : 


~ 


No. 2. That the A 
the immediate establish1 
unal similar to the Nat 
bor Board of 1918, 
representatives ol rg 


employers and 


have the hearty confident 








‘ ' 
the publi 
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| Viaine john | nce the D amendment { 
t ( uml p sta Ke le Ca sé 
te the motion to app e the re the House 
. was lost Che mot 
< wa ended v } 
Municipal Taxation .s a 
\\ , , t 22 _ 
i Mr. George M. Morris, of the D until eve 
ee ict of Columbia, Chairman of the § 
, P Ses 





‘ail . { non T: xation ited that his ct I r ° ’ . 
Ye 2 , ret saeianaiad that the House of Dele Third Session 























+ rs ‘ ley ' ‘ icl 11<6 ' 
labor management in¢ ; oe rs - ; waien ' y He rs 
‘ manag n 
1 } | } +} ~ hwo} ' M j > ] cl } < 
with independent p nate with ft ect Nur K tne in 
tion and conciliation at il Law, and had been referred t Gay presiding 
~ + , ) ; ; ] ; 
loa 19018 ; eer 2 tion on Taxa l ( aera Pe 
those of 1918, in adju om Patent Law 
troversies and prevent d report. The re urged that 
I S i | preventing i a ; | Pane ‘ f 
lock-outs d in | ublic Salary 17 f 1939 b Keport 
" idv t f j led ) t elie State and | de-Mar} 
Ing advisory nnding I . 
ns nce ind employee pal esented | Mi I ' 
concerning such cont é . ; _ 
Board te act eaich t out of Feder funds et y ngton, D 4 
t le come ta mittee. Re 
paramount public inter: —_ Hp - — | } 
. Kh A i eceived prior t January 1, 1939, that report as print pe 4 
\ 6 *] Chat tne \ £ \ Mf \f ( le ] t } 
h- . Liter some ¢ ment by Vil I vendal yt tine . 
that consideration be given t ‘ os ‘ Tie . . It , od an ‘ f 
hlichr . | hy r r. William G. Chanler, of New \Y I proposed an ’ 
tablishment, also, Dy .. | a A if the ( vrioht t 7, 2 
executive rder f (halt in Of the Section on A\iunicipa t Une Opyrignt . / 
cu raer, of eg sw } ’ 
ai” dealin 7 Law, was recognized He moved t ‘ c nd 
1 assure igains . : , r 
callinew of eéria . il of the resolution above é tration of certal ‘ 
alling strixes oO ‘ t ] 
provide for rae the remarks of Mr. Morri Se Sutton commented 
TOV! IOT a Coonung | 
| ee 7 a C , 
days or more, during ‘ Knight stated that the res ved Hs adopt Knight 
‘ ‘ , Jun B tranemitted hv tI nard announced that the | 
United States Conciliat s transmitted by the Board of | “ 
and then if need be Nat ors with a rec nendation that it ad considered the | 
fense Board, shall make « ets 1 ve adopted Mr. Murray Seasong itted it without . 
’ 5“ | : 1 ‘ vas ted 
mediate and settle the cont Ohio, offered an amendment to —, 
é t at thet @ « 1 nendme } Kecommendatior 
without stoppage of work t that a similar amendment to th ' . at 
* rv Act of 1939 be provided if one page 56 of the [ t the 
Considerable pertinent i : Ho 
‘ ‘ not already been introduced l 10use, Wa . re : 
discussion took place on the floor of the "| ii le-Marl 
=i ; t it be approve Mr. Chanler state | rade-Viark t t 
House, participated in by M« Wi Hy A: ip ; fa, hse rage ttentios % 
Se RE ae gee) ention to the t 1) the 
liam Logan Martin, « \l . Sy ie had no objection, and the re H | 
: ution as amended was adopted House of Delega t 
vester ( Smith. of Ne Fran! a amen 1 Wa agopted & 
, ile . noved the annra tion that the « t é 
W. Grinnell. of Massachuss Choos Mr. Chanler next moved the approva 7 ‘s . ‘ 
. ff a sca] 10 , ha en tantast vial ct De 
cey E. Wheeler. of Rhock nd la re ution ich had been adopted 
, } - Ss to pro ct T tT 
Chairman Ransom. The latte: ‘ the Section on Municipal Lay as © provect trad 
to approve these two | resented to the House of Delegates at ‘Wiest extent u : 
; he Philadelphia ae l Sutton cé t 
tions was unanimously adopt nuaceipnia eeting, an ' ID 
e reterred t the Committe n m Proposal No. 6 
. , isis *he m 
Real Property Law zation That Committee refs n. The mot 
[he report of the Secti k without ecommendat ment, was ad i 
Deo » ’ ’ 1] 4 
ope ate an rust | ition was ll ; Tax: 
Property, Probate an 1 [rust Law 4 Committee on Taxation ; 
presented by Mr. Charles H. | ! it if the « t ; 
t th ¢ 1 [he report of the ' | 
Connecticut at the 1 I taxation by the ede (Governme : ® 
; : i at was presente ( ¢ 
LL. Reeve, of Illinois, Chait of w applying t iblic securiti Morri { 
Committee. The report ( to be abolished é s t ere er 
Ge : ‘ : ihe first pr 
tee was printed at page 73 et s principa t pinior tl 
t I ul ttee concerne 
the printed calendar riouse t Associatior the uestion f su , : sf 
ci : ' ion t juestion f uC endent revie ie 
Delegates The first 1 p il i ibolition should be first su tte t { 
i : ] Ha iT St ul lan processing t ( 2 
Section was a resolution as I t! several States for the I r tk 
pew rite Msi: re - I ved the adoptior 
That curtesy and dowe nd t a properly draw ume! ent t tion for tl ' 
: . I if ri¢ ner 
statutory substitutes be 1ed the Constitut f tl Inited St 
| TISLILL L Urie ¢ t the Re 4 
: l NCV IC Act 
yrope4;rty ré sion it ti sur t p! t} ul . 7 - 
prof rt provi y irviv £ t iC Ipiisn that purpose therefro1 cert Se 
spouse. Che proposal was discuss¢ 1 . 2 I 601 f ? 
iis s aii - 
Mr. Lyman discussed t ength by Mr. Chanler. He conc a new Sect 604 
and moved its adoption l meat s remarks by ping that the | Concurrent 
ing and purpose of the sal was would approve e proposal f Claims, District ‘ t 
further discussed by Messrs. Ja Constitutional amendment Mr States shal 
, -f : ] . ; ' ' 1 1 
R. Morford, of Delaware; Wi Seasongood, of Ohio, the ere to which this t 
Blatt, of Massachusetts; Seft D ndment to pr¢ that t f the matter 
of District of Columbia; ink \ irities referred to in the resolut vided suit is c 
ae Nm af eae were | | : 
Grinnell, of Massachusetts, Na uld include those issued by state years atter t 
Avery, of Massachusetts; W. E. Star local subdivisions, or state and mendment 
ley, of Kansas; Clement Robins horities Mr. Chanler accepted tl claim for refur 
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lichev r¢ pire t that the University as a whole had been 
ved by the Southern Association, 
e motior ft vhic is the rating authority tor 
ted proving universities. The motion to 
al 4 I the plained that pprove the resolution was adopted 
ac Rages National Defense 
oe | : The report of the Committee on 
iments to t tional Defense was presented by Mr. 
Loe 6A ond me und Ruffin Beckwith, of New 
» shows | ny ws York, Chairman of the Committee. 
, : Chairman Beckwith made an extended 
oP ‘ ad <planation of the report and of the 
. ; rk of his committee. He concluded 
iT ( follow 
moved the at ; We began by saying that the Bar 
y resolutio! either had no function in the area 
hat the ciatio national detense, or else it must 
ts a ; that be regarded as a public agency, and 
te ats then that grew a little bit, and we 
eulatie ; ‘d " began to say the organized Bar 1s 
- aa : unsel, considering the public its 
uld ‘ ceili lient, until finally we were able to 
ones ’ duce that to a statement, the organ 
salitic - me ee ed Bar is the public’s lawyer. Now 
tal ka that concept is sound, as your com 
ue fhe on ( ttee believes and submits it to you 
ner. subje ys then the work of defense, whether it 
ted State ; be in service to the individual 
; ‘ ; organized and being ready, or 
=a research and study of what the Bar 
i ‘ ay do, come what may, all resolves 
’ the end, as a matter of principl 
Commercial Law to the one thing, that acting as a 
é rt of t tion o1 I good and faithful lawyer would 
il La John M ilways act, the organized Bar for its 
iu A fter lient, the public, will plan and lead, 
t ed explanat rman Nie nd to the end will fight a good fight 
ed the pt the follo for the protection of the rights of its 
iti clients. I submit that to you 
u rt 1 bill be action was requested by Chairmar 
é é g kwith 
a Committee on Ways and Means 
egates sect he report of the Committee 01 
: ongr Ways and Means was submitted by Mr 
" gmt vard L. Barkdull, of Ohio, Chair 
peret ; 1 of the Committee. The report of 
= he Committee was printed at page 48, 
; : eq., of the Calendar of the House 
Cooruns explaining the report, the Chairman 
Legal Education ae , ais 
; In order to raise the funds whicl 
€ report of | tion on Le re needed, and in fact, partly ex 
- ded already for financing our 
bmiuitte stant yarticipation in national defense, and 
carrying on the work of Judg: 
, : Parker’s Committee, and for making 
the amount of dues of our members 
ntering military service, the Con 
Be Ir | f > ttee on Ways and Means, with the 
I M ipport of the Budget Committee 
provisionally . I ind with the approval of the Board 
g with the star the I f Governors, recommends an inten 
Bar Ass t e campaign for sustaining men 
CI it favor bers. We believe that this is the best 
t en taken | method for raising the necessary 
Loum t S 
Universit f M School [he authorization is already in the 
e€ i Laws of the Association, and mn 


tion is called for from the House 
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at this time, the present purpose being 
to let every member of this House 
know that we will rely upon the help, 
support and cooperation of each and 
every one of you in getting these 
sustaining members. The Budget 
Committee of the Board of Governors 
tells us that $25,000 is needed this 
year. That means 1,000 sustaining 
memberships of $25 each in addition 
to regular dues. Now, during the 
fiscal year ending June 30, 1936, we 
obtained 367 sustaining members; 
1939, 275: 1940, 308, and what the 
Ways and Means Committee is called 
upon to do this year is to get three 
times as many sustaining members a 
in any previous years. 

Our plans include the holding of 
meetings in the principal cities of the 
country, for the explanation of the 
situation and the signing up of mem 
bers. The organization of the coun 
try is in six districts, each in charge 
of a member of the Ways and 
Means Committee, plus someone on 
the West Coast, a complete announce 
ment in the JouRNAL, the sending of 
letters to the larger law firms, but 
most of all we are going to rely upon 


the complete cooperation of ever) 


member of this House 

You have received today the sus 
taining membership blanks that have 
placed desks. The 
need is here, gentlemen. Most Ameri 
cans, past military age, are asking 
“What can I do?” and here is at 
least part of the answer. You can 
make it possible for the American 
Bar Association to place in the hands 


been upon your 


of our Defense Committee the money 
for the doing of the things which Mr: 
Beckwith has 
you here tonight, 
which we will hear from Judge Par 
ker tomorrow morning. So your 
Ways and Means Committee asks 
every member of this House to put 
his shoulder to the wheel, and if you 
do, we will go far beyond that 1,000 


so ably explained to 


and concerning 


mark of sustaining membership whic! 
the Budget Committee has asked u 


to get | See page J / this ISSUE 


Budget Committee 
The report of the Budget Committe: 
was presented by Mr. Carl B. Rix, of 
Wisconsin, Chairman of the Commit 
tee He said 
As you know we have been operat 
ing on a balanced budget. There are 
several items that came into the pi 
ture this year which came in after 
the budget was prepared. There 
wasn’t any question as to whether or 
not this work of National Defense 
should be supported. There has never 
been any doubt in the minds of the 
- 


Board of Governors on that pi 
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WO to carry on what it considered I have got a one-page report. | am 
iry work of spreading organ not even going to digest or elaborate 


( t egal aid throughout the country. on it. (Laughter.) I am just going 








( ttee did not get the $5,000 to ask you to take it home and re , 
t } t ould have it H ‘ the last paragraph and act on I " 
Committee was not asking for Most people seem to think that th ' 
le said, among other thing question of the economic condition o1 
think the publi s going t the Bar that exemplified by the man 
the lawyers are going to who, in answer to the question on thi 
that it is the duty of the Bar ncome tax blank, “State the nature 
ke care of those who cannot af f business,” replied The answe 
to buy legal service. The ce 1 r, is lousy.” (Laughter.) Please d 
tion of publ ervice that being take this home and see that your 
the ational Dete e yanization get read to coope tX 
e, and the work that it é hen this other effort 1 é 
gt d the cause of the “Legal . 
Admiralty Law 
e t n anyt t t ‘ 
‘ld d It j : — The report of the Committe on | 
ilar field. of the work m™iralty Law wa ibmitted by Mr. Art 
’ es. es ld W. Knauth of New York, a membe 
‘ the Committee, in the absence of Mr 
‘ no 1 ‘ Cody Fowler of Florida, its Chairmar 
; : ‘ , en’t t the ( eport of the Committee 
ld like to ‘ printed on pages 6 to 9, inclusive, of t 
‘ . ees , ed Calendar of the House of De 
kind of | { tes. Mr. Knauth explained the } 
lon Win are % | stated that the first recommendat 
| ‘ lt ncerned t rule-making power t 
hen thev « P , preme Court in all admiralt 
at i k- for the thew e reco endation of the ¢ tte 
Judic aes . the line i 11 is that it be authorized to proces 
t t e | tive matter n collaboratior wit t 
‘ erent tat t rit e | vy A clatiol 
{ val Secret Knight statec t t 
ty to take the plac { tted it with the re é t | | 
é t in need t it be not approved in its present ii 
r reer citi 100 but that in place thereof, th | 
) : that « ( ttee be aut rized to collab te 
P e cit , t et th the Maritime Law As tior 
oat tan te the stud the desirability of 1 | | 
there ' ) the to eniarg¢ e power ol tre || 
the e entit | eme Court to make Rules of 
( re nt ea tate iit the ¢ ttee to report t | 
ticularly in one of the vest ter meeting of the House its ( | 
to investigate what ne there c mendatio1 accompanied | 
Se semen the 1 the t of any bill which the ¢ tt 
sort vish to propose for cons t 
t that t ( ttee to the House 
‘ ‘ ‘ d ‘ , ¢ | ( auncev Wheeler of Rhode 
‘ hetuct lar ved that the recommendat | 
, f tigat t Board of Governors be t 
ie ‘ p | ¢he tuted for that shan. (onemntiens 
‘ onl n going to the Knauth stated that there wv 1 
+ that io ii te tion to the re endation of the ; 
a a ‘ u ( ver! re The sul titute 
, bevond th f ypted. 
t eople " thic ntr The sei nd re met t T t 
; ae wer Committee had to do with what é 
‘ " a amphibian tort \ bil ncer! 
vith that topic, S. 680, has been spe 
Les Aid Economic Condition of the Bar Caatie entnvend tw Che | thes 
» af r ++ = tie by tl = American Bar A Hor f 
nditior \.B.A. Rep. 147 and 210.) Secret 
Mr. | K Cl Knight announced t the B 
7 a Si 7 Governors had considered this ! 
‘ , , ’ 
t ¢ t ‘ ¢ met + ‘ 7 tted + ‘ ; 
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proval. The motion to approve the yesterday. That was the report of the study. The Chairman requested that al 
recommendation was thereupon adopted. Committee on Ways and Means, con- members of the Hous had cor 
cerning the incorporation of an endow structive ideas or critical ideas forwar 


Committee on Draft cst tage 
Oo the ommiuttes ihe report 





ment corporation for the American Bar tl 








The report of the Committee on Draft Association, which had been referred the Committee was app 
was presented by Mr. John Kirkland to the Committee on Draft. The recom . 
ee : he rs ’ oa Adjournment 
Clark, of New York, its Chairman. He mendation of the Committee on Draft 
stated that the Committee had one mat- together with that of the Chairman of The House havin bus 
ter referred to it which h ready been the Committee on Ways and Means, ness before it, thereupon adjourned 
reported and approved by the House was that the matter receive further 12:30 o'clock, Tuesday, March 18, 1941 


JUNIOR BAR AT MID-YEAR MEETING 


’ | ‘HE Mid-Winter Meeting of the Radio Broadcasts Organization Activitie egional Meet 


Officers and Executive Council of 1 ings are now scheduled f Viemp 
s : : Chairman Powell presented a pro- _.®  Dhscad tccsrege : 
the Junior Bar Conference was held at , “es —_ ; eae Tennessee, on April 3rd and Richmond 
— > , posal Irom The lown Hall, Inc., ior a oe Pee 
the Edgewater Beach Hotel, Chicago , Virginia, on April 7t! 





suggested plan oft cooperation with t 


radio program, “America’s Town Meet- 





March 15 and 16. National Chairmai 
Lewis F. Powell, Jr., Richmond, \ 


Willett N. Gorham, Chairman of the 
‘ Membership Committee, reported that 

ng of the Air,” dedicated to dev eloping os ' eae 

in informed public opinion. The Council 

“ag etal i. ipproved the plan and authorized the , : 

rogram in the circuits represented by be on the alert to secure new members 

re i theers to select a limited number of ; 


presided. A state by state report was results are not good up to date and that 


made on the progress of the Conference every member of the Conference should 


the following members of the Counc \ quick survey of the Council membe1 
a ell p H B - communities suitable for that purpose. Pi, led # ' 
st, Leslie P. emry, Boston, Mass ay - , ship revealed that unl inforeseen de 
. ; > National Director Paul F. Hannah iT : <e 
2nd, H. Graham Morison, Jr., New , eee . ws velopments take place, a_ substantial 
* oe ‘ _ pte advised the Council that sixty radio Ba 
York City; 3rd, Joseph D. Calhour aad eat -aaaial : : if minority will be in military service be 
. . oadcasts have aiready been presented - . 
Media, Pa.; 4th, Ben Scott Whaley fore the next annual meeting 
Chadian © ¢ sth. Will B to an estimated radio listening audience 
arleston, | - 5th, William B. Car : 


: : f seventeen million persons. There are 
sow, Austin, Texas; 6th, James 6 Local Items 


Gleason, Cleveland, Ohio: 7th, Willett ‘ ghty-one radio broadcasts already 


, . 1 : . cheduled for the next few months and The New Jersey State \ airman, 
N. Gorham, Chicago; 8th, John VW ; : ss IH 7 “Pl “eck: 
, . - . . many more are in the process oO! pret rierze ° ae ‘lain ewark, \ 
Oliver, Kansas City, Mo.; 9th, Haré oa . ” nm ——- 4 , 
ation. addressed the newly admitted lawyers at 


W. Schweitzer, Los Angeles, Calif 
10th, James D. Fellers, Oklahoma City 

Okla. A definite increase in activity National Director Paul B. DeWitt, , 
expected from each state so that this pg,. : 
Conference year will be the most pr 
ductive since the formation of the Cor 


Surveys the Supreme Court exercises held on 
March 3, 1941, at Trenton, N. ] He 


ok the opportunity to urge the active 


Moines, Iowa, in charge of P1 participation of these men and 


cedural Reform Surveys, reported tl 





n bar association activity and indicated 
ubstantial progress was being made in) ways jn which thev could assist 

Curtis Heath, Chairman of the New 
Conservation of Practice tate on the subjects, “Rule Making york Monthly Luncheon Committee, re 


ference. | 
¥ e surveys now taking place in every 








2 ae : Powers,” “Pre-Trial Practice,” “Judicial ,,- at #1 a ei a 
Joseph D. Calhoun, Chairman of the 13” : » lad - 2 ported that the speakers at the rebruary 
: Councils” and “Summary Judgments 2 : Se eee 
sub-committee on the conservation of .~, tet i k . 13, 1941, meeting were Norman Thomas 
. ¢ : ihe services of nationally known men P * emestiio _ lahated the 
practice of lawyers called into military , ' and Grenville Clark, who debated the 
. . ive Deen secured to summarize the re- asi “ af TY ee T 
service presented a report recommend- : e 4s 1: se subject, “Should Th . ; ‘ 
; — ° sults of the studies : te ‘ 
ing that the chairman of the Conference ; ; ; write Britain’s War t 
, . Earl F. Morris, Columbus, Ohio Nee ' ° 
issue a call to all local and state bar , gps a Alvah T. Martin, ‘ f Chair 
lation nd t il iu ; itt Chairman of the Committee in Aid of , Y NA , 
associations and toa nior committees o.° ° . . t the ounger iViemDe ttee 
; ‘ ? Small Litigants, informed the Council S 
or sections thereot to torm committees , . : . “6 the Chicago Bar A 
— , that the nationwide survey of the “Jus- & 
to study the question The Counci ha = ae bes : that they sponsored thr aaiad 
: . s of tice of the Peace System” has been con an . t cata ’ 
unanimously approved the recommenda ‘ series on “The Lawyer and 
, pleted in eighteen states and the balance " “ we SN 
tion | ter a 5 > 
Nati 1 Def f the reports should be received within //’e¢tense. Phe 
ationa erense ‘ - “re ] \ k ’ C 
the next few months. The work of his were: William M. Ke en 
, Dash 95 a —— ) , hac . : 1] > p 
The Public Information I rogram has committee in the small loan field i ive Service Act; Elbridge B. Pierce 
e -@ »cte , » (Mice of Pr le 7 + ; ’ ee a 
been — ted by the ence tI rodu moving ahead in accordance with pre Soldiers and Sailor Civil Keller Act 
tion Management to provide speakers viously arranged schedules and should and Willard L. King on Civil Libertie 


on National Defense. The Council ap 


. . a" be ready for a final report at the ind National Defens 
proved the action of National Direct 


t 





; . Indianapolis meeting. James Miner, Owos M gan 
Paul F. Hannah and his associates 2 ae 
recently been appointed Chairma: 
providing such speakers. It is believed Regional Meetings aaa eed i 
p junior bar Section of the state bar ot 


to be of prime importance that lawyers . “eae Micl 
+ 4s . : -e Chairm: "hill »WiSs ichigan and 1s taking steps to tormu 
generally and bar associations in par _ hairman Philip H. Lewi ‘ 


ticular cooperate with all government lopeka, Kansas, reported on all regional late an aggressive pt 


‘ . . i e Sete thaw racitivec held | > 
agencies engaged in the preparation for meetings Of junior bar executives he }AMI 


national defense. n conjunction with the Section of Bar reta 
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RECEDING the M Winter Meet 
ing of the H YLISE I elegates re 
1 


Mid-Winter Meeting of Board of Governors 


ter 


elsewhere n t ssue, the 

ot Governors the Associatior 
six sessions, on Mar 15 and 16, 
ilso Marcel ) s of Asst 
dministrat have beer 

€ b the nd intert 

il € ergenc lered : cor 
g1\ to reports Oo! 

ions and Committees prior to pres 
mor su to the House 
Delegates. Consideration of these 
tters necessat wht forth ex- 


led discussion 


President’s Report 


ident Jacob M ishly reported 
tne vork 24 ikers 
cl t tl work oO! 
rg zed ited that 
mber d been re 
d ire the D t various 
schools ar stantial nu 
T ne be S t n ] id 
ly spoke 1 viene tan 
in its bel 
‘resident Lashly l informed the 
lof G ¢ acceptance 
prox! ite 75 b S T t} 
ciation I int ents 
legates f the \ tion to the t 
il conferet Inter-Amer 
n ! Ass H na, Cuba 
ginning March 24tl 
[he President’s report also includ 
formation concerning replies | 
had received t letters sent b 
all judges of 1 
nited States, pursuant to authority 
P Sub Cammittes ’ \dmir istrat 
he Board of rs That let 
had directed attentio1 the judges 
he time of the 1 t annual meeting 
f the Associatiot , had suggested 
t thev might be line to arrange 
e caler € he 
1 Bars te 
ual € esident 
ted ft ( MW) replies } 
1 received ges il] f 
ch ‘ o ; ect the 
iat ’ 9 tional d 
‘ iprove 
¢ stice The 
6 O ed I cilita 
ge the te bers the 
4 Indianapolis me eting 


ea eT wees nre 
. 
te ‘ cated that 
A s within it 
dget | evenue 
‘ ; 
m I eitner voi 
} } t ; 
ntc ary 
r The 7 erposed a 
} 
t Ss ust ti 
t lo T 


revenue, as well as for increased ex- 


occasioned by the vitally 
necessary work of the Committee on 
National Defense and the Committee on 
Improving the Administration of Jus- 
This cautionary note was appar- 
report of the Budget 


penditures 


also in the 


{ mmiuttee 
Sustaining Memberships 
lhe Board of Governors gave unani- 
us support to its Ways and Means 
important work of 
memberships to 


Committee in its 
sustaining 
meet the financial needs of the Associa 
tion, to make good the losses of rev- 
ue of our members in service and to 
ry on the work of the Defense Com- 
ttee, and of the Special Committee 
Improving the Administration of 


securing 


lustice 

The Board of Governors had pre 
viously adopted a resolution exempting 
ll members entering the military serv 
ce of the United States from the pay- 
ent of dues during the period of such 
service. 

Section Activities 

The Board of Governors approved a 
resolution adopted by the Sub-Commit- 
tee on Administration at a meeting held 
yn January 18, which carried out a 
recommendation adopted by the confer- 
ence of Section Chairmen at a meeting 
held in Chicago last October which 
lefines more clearly the work of the 
sub-committee of the Board of Gov- 
ernors on Section activities. Under that 
resolution the power of the sub-com- 
ittee is extended to coordination and 
appraisal of the work and structure of 
the Sections with a view to better co- 

lination of their work and to secure 
improvement in their functioning. Carl 
V. Essery, of Michigan, is the present 
hairman of this sub-committee. This 
ction of the Board of Governors was 
ne of the items of its proposed action 
hich was later specifically approved 
the House of Delegates. 


New Committee Disapproved 

\t the Philadelphia meeting a resolu- 
tion was submitted, proposing the cre 
t a special committee on legal 
That resolution was referred 
»y the House of Delegates to the Board 


ion of 
| istory 

Governors. The Board of Governors 
it its current meeting disapproved the 
creation of such a committee, at this 
time, in view of the urgent need of de- 
iting the energies and resources of the 
Association to selected matters of 
greater emergency during the present 
ritical period. 


Section By-Laws 
The Board of Governors gave its ap- 
proval to certain amendments of the 
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By-Laws of the section of Judicial 
Administration; also to amendments in 
the By-Laws of the Junior Bar Confer- 
ence. 
Ross Essay Contest 

It was reported to the Board of Gov- 
ernors that 50 essays have been sub- 
mitted in the Ross Essay Contest and 
that a distinguished committee of judges, 
consisting of former president William 
L. Ransom, of New York, Justice Wil- 
liam O. Douglas, of the United States 
Supreme Court, and Dean J. A. Mc- 
Clain, of the Law School of Washing- 
ton University at St. Louis, have been 
selected to pass on the essays submitted. 


Review of Reports of Sections and 
Committees 


A substantial part of the work of the 
Board of Governors which occupied a 
major portion of its time, consisted of 
consideration of proposed reports from 
Sections and Committees, which were 
later submitted to the House of Dele- 
gates. Article IX, Section 4 of the 
Constitution of the Association pro- 
vides that reports of Sections and Com- 
mittees shall be transmitted “to the 
House of Delegates through the Board 
of Governors.” The same provision of 
the Constitution provides that “no re- 
port, recommendation or other action of 
any Section or any Committee shall be 
considered as the action of the Associa- 
tion unless and until it has been ap- 
proved or authorized by the House of 
Delegates or by the Board of Gover- 
nors.” 

In actual practice, the Board of Gov- 
ernors has considered it to be its duty 
under this section of the Constitution 
to exercise a large measure of prelim- 
inary scrutiny over the recommenda- 
tions of Committees and Sections, for 
\ssociation action. This sincere and 
conscientious work and responsibility of 
the Board of Governors was later rec- 
ognized by the House of Delegates, as 
shown by the fact that the House of 
Delegates consistently called for the 
reported action of the Board of Gov- 
ernors on Committee and Section re- 
ports before the House of Delegates 
itself acted on such reports. 


Memorial to George R. Grant 


\ deep sense of loss and sadness was 
felt by all members of the Board of 
Governors because of the passing of 
George R. Grant, of Massachusetts, 
who died December 29, 1940. The 
Board of Governors at its first session 
adopted a _ resolution embodying its 
sentiments in that regard and its ex- 
pression of condolences to his famil\ 
Similar action was later taken in the 
House of Delegates. 
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erned with the The disorganization and maladjustments that mu 
ed problem necessarily follow the change trom a wartime regrine 
it ! wssado to a peacetime mode of national life will lead, as 1 
/ ian é ons of the always has in the past, to conflicting demands. Labor 
' king e qu will reach out for more power. ‘ apital, which, after 
( ( cies of the all. is but the accumulated fruit of earlier labor will 
e question has endeavor to defend its right The State must b 
e! in evel stronger than either. To be strong, 1t must command 
( ( popular respect, and this it can only do through effective 
\ é ( yn, how government under enlightened leadership of unquestior 
equally able integrity Enlightened leadership in private life 
( ( ind for l equally nec ary to protect our elec ted ott ials. hot! 
é in the executive and legislative departments, from the 
nd sabotage of pressure groups either within or without 
ts 1 the government 
‘ ( or even In this process of readiustment there will be pressure 
{ live f the on our courts such as we have never known before iz 
ert ( r the ex safeguard against such pressure is the especial respor 
( (God that sibility of judges and lawyers. We may well anticipate 
mic and that any shortcomings of our courts will be « xposed 
ke military public view. It therefore become the duty of our pro 
f quent de fession to see that there are no shortcomings We ma 
é and the take comfort in the fact that such criticism a there | 
( kwasl is not directed at our substantive law, for, speaking g¢ 
It pr erally. our substantive law is acceptable. The criti 
é Can we of our-courts goes chiefly to matters of orgar ( 
or rather lack of organization), to methods of select 
( ‘udicial personnel and to problems of proce lure 
( é r Fortunately for us, we do not have to spend ar 
till far months preparing blue prints experimenting wit! 
( law. with the new and untried machinery On matters of judi 
( \ management, we may turn to Dean Pound's Orga 
I except for tion of Courts and we mav look at the work 
é publi Administrative Office of the United States Courts 
' ' ap gilt tlle tates troubled with the problems of an elective 
ry diciar i; has pointed the way to better d 
; little doubt vith its non-partisan court plat On all vexing 
r The ive lems 1 T cedure we | e not onl the example tive 
the forti Federal Rules of Civil Procedure but also the 
, and ee aeanaial al as mendatic ian CGantins 
eve greate! Tide ] Adn nistrafi ppre ed } tine Acc 
| 1938 at Cleveland These reports are th 1 . 
oO standing expert dges. lawvers and protessor 
, ieee Pa TEE ze the best practice rage 
Se 1 l exne ( r n the seve i] states 
, . ‘ ’ ve no lack either of blue print 
e ol s thar experience. The lv questions are, do we set 
é die ont us. and have we the elligence 
; “ io Tae solve them in our resp ; 
P j + re Teeently nm the Se | 
eh ' ve of the leg rok 
( : vy ae aa ae 
¢ 1 é é Dodds ? 
P ] f serve 
e same life, w essence means 1 er 
tes e greatest p the greatest hy SS 
t toughest g : unde ined number of ns 
| A 1] f T de 5 mst ene S 
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P ARMSTRONG Vlemphi Pes 


was nominated for President of the A 


n at the mid-winter meeting in Chicago 


1 was made by the State Del gate 
Article VIII, Secti l e Const 
\ssociation The elect t otheet 


VII of the Constitution and ta 


ual meeting 
ng has for man yea 
] ‘ ] } 
1 be known member ( oO 
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rn at Pittsboro, M pi, October 
| Yale ¢ ( ind fron 


rracduatec 


trom 


] 
" } Wna cum 


s. He was admitted to t enness¢ 
d has practiced since | 
ot the firm of Armstrong. McCed 


& Goodman 
\MERICAN 


He | 
Bar A 


President of the Memp] 
| President of the Tenne e Bar \ 
He was a member of the General ¢ 


ican Bar \ 


| xecutive ( 


ssociatiol 1979 , 193] 


ommittes 


sudget Committee, 1931 9354 
e of Delegates since | nd ( 
on Jurisprudence ar 
1 n 1912 to Irma V I] le a 
ve a son, Walter P vho 
ad aw School 


ARDS CRUMP was nominated for th 


office ot Chairman of the Hous Delegate 

the Mid-Winter meeting in Chicag in accord 
ance with the provisions of the Constitution of the 
\ssociation regulating elections. He w born in Ne 
London, Connecticu April 4, 1886. and | resided 


1905 He was admitted to the 


California bar 1907 and since then | ngaged i1 
the general practice of the law in Los Angek He 
a member of the firm of Wood, Crump and Rogers 
In 1925 Mr. Cru Ip sat as judge of the S ( 

of Los Angeles County by gubernat: point 

For sever il years he was a membe La 

‘ cle ( MiMssion He 1s a forme pre lent of the 
Integrated State Bar of California and a forme 

dent of the Los Angeles County Bar A He 
S a torme member of the Gene ( I ( 
American B Association. He has been state del 
gate trom California since the new 

\ssociation was adopted in 1936. He dra 
ng that constitution as a member the ee al 
pointed for that purpose by then Pre Pans 
He has beet nember of the Ci tte ¢ UI 
Calendar of the House of Delegates sit 1936. If his 
election is confirmed at the annual meeting s is gen 


he will make an able chairman of the 


gates His prede eSsor 6 
(va the prese¢ chairman, has set s 
fairness t has been universa 
é bers House of De legate ~ 























THE TENTH AMENDMENT RETIRES 


By A. H. FELLER 


velexser of 
. FEBR 194] the upreme Court 
~ ; P the 1 t elusive and 
ubtle doct constitutional law the do 
ot the indey italit the Tenth Amend 
t Like th es of men. the life histories of 
ne l ( ( ( ind eems op 
tune to riefly the course of this littl 
vn chay iona Che words of 
Tent! © silipi 
he | ted ft ted State by 
( tit bited | t to the States, are 
erved to | ! to the people 
W Is a mple They state the 
t] overnmeét i those pow 
nted by the tution, while the states or the 
le ha ( pro bited by it SO 
Mu the stat that sooner or later the thought 
i hat on be contained in 
cume lrafte Doesn't it have a 
per meanit ent on a mere reading of the 
d \ iiteret leaning are con 
abl 
ent 


Possible Meaning of Amendm 


l | t endment vhat it say 
—e t if t the é vernment can 
ere ind there 
e ( 1 L pli r 
Chat t the ( ral ernment cannot 
er¢ inted power f that exercise 
nflicts wit the reserved powers of the states 
j hat the tior to the people” means that 
re either the Federal government 
tl t e even though not expressly 
ohibti | yt he 
r "re r dete r the meaning of a 
nstitutional | to find out what the framers 
g] é rn to the records of 
Of 
The Adoption of the Amendment? 
The spect ‘ endment lie in the striking SEC 
1 Art Contederatiot 
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tant one of 
y1ectT mm ft 
ts failure 0 
Sup. Ct. 451 


nvention, 2 


Bloodworth of 


] am, 


Yale La School 

provide a bill of rights. During the months of debate 
on the ratification, seven of the state conventions were 
busy on drafts to remedy this defect, and each of these 
drafts contained some provision to remove the doubt 
of those who feared that the new Constitution would 
enable the Federal Government to exercise greater pow 
ers than were granted it. What these doubts were, wa 
made clear again and again in the state convention 
on the one hand that the Federal Government might ex 
ercise powers not granted® and on the other hand that 
might not be able to exercise powers which 
the Federal . Ti 
opposition to amendment (and some of it was raised by 
mighty Madison,® Randolph,® Iredell,’ Pinch 
ney*®) was not based on disagreement in substance but 
on the contention that it was unnecessary, that the Con 


the states 


had been granted to (sovernment 


voice 


stitution was a clear expression of intent to establish 
a federal government of limited powers. The provi 
sions in the various state resolutions were finally pro 
“in (said John Adams) to remove thi 
doubts and quiet the apprehensions of gentlemen.’ 

The these state proposals is interesting 
Two of the states, South Carolina and New York, con 
tented themselves with declaring what they 
to be the proper rule of construction of the Constitu 
tion. “This said t 
South Carolina Convention, “that no Section or para 


posed order 


wording of 


believed 


Convention doth also declare,” he 


graph of the said Constitution warrants a Constructior 
that the states do not retain every power not expressly 
relinquished by them and vested in the General Govern 
the Union.” Three Massachusetts, 
New Hampshire and North Carolina, called 
amendment Said Massachusetts: “That it 
plicitly declared that all Powers not expressly delegated 
by the aforesaid Constitution are reserved to the several 


ment others, 


o! 


for an 


_— 


be ex 


4. So Grayson of Virginia “thought it questionable whether 
rights not up were reserved . . for so extensive 


” 


given 


was the power of legislation, in his estimation, that he d ted 
whether, when it was once given up, anything was retained 


Saia 


“I know it is 
= ; 


Elliot 449. Spencer of North Carolina 











that what is not given up to the United States will be retainec 
by the individual states. I know it ought to be so, and should 
€ so understood ; but, sir, it is not declared to be so.” 4 Elliot 
197. Patrick Henry: “It was expressly declared in our Con- 


every right was retained by the 
ich was not given up to the government of the 


federation that states, re- 


spectively wl 








United States. But there is no such thing here. You, there- 
fore, by a natural and unavoidable implication, give 
rights to the general government 3 Elliot 446 

5, } Elliot 620, 626 

f 3 Elliot 464 

7. 4 Elliot 148-149 

& 4 Elliot 315-316 

Go 2 r 4 12: 

0 Formattor f the nited States 1 He use Dox N 5 
69th Cong., 1st Sess., p. 1023. New York said: “that ever 
Power, jurisdiction and right, which is not by the said ‘ 
stitution clearly delegated to the United States, or the depart 
ments of the Government thereof, remains to the Ps 
the several States, or to their respective state Governments t 
whom they may have granted the same; and that thos 
in the said Constitution, which declare, that 

t have or exercise certain Powers, do not f 
gress tit to any Powers not given by mst 
tut t s lauses are to be constru f as exces 
tions t rtain specified Powers, or as mer f 
greate t id. >. 1035 
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\prit, 194 HE TENTH 

t to depend on a fair construction 
t he ho drew and 
pted t | experienced the embarrass- 
re tion of word in the 
les ¢ nd probably omitted it to 
‘ ea ete answer and one 
e dment lapse into its 
e as a me n “for the purpose of quieting 
e jeal For tl eneral run of Supreme 
t cle ( equence Again and 
the Supre rt said, in effect “if the act 1s 
( ( ( egress, the Tenth 
( ( has no application.’’** 
more i year rte adoption, the 
le text of t mendment was overwritten with 
portent é that the Amendment delib 
ernmental powers be 

ite al nd that it operates independ 
1 powe of the Federal 
¢ é té the reserved 
’erhay t ng t peak of the first as a 
ne;” expre irs just once in 
reme ( } ( rado [ 1907.]** 
gover lvanced the notion that there 

re substant the leral government 
| é é t vereignty” even 
lied, if these powers were 
nal it rE eyond the powers of the States. 
e Court rejected the argument, relying 
é ( nd second on the 
I Ame Court was correct 
el tent eed t concern us 
t if ut that the Court has 

, f ( c inherent sov 
e duct of foreign 
it ernment’ ntention has a 
lerable Stor loctrine of “resulting 
en nt is the in 
principal tactor 
ts principal purpose 
between the United 

to the people o 

i nere e text or the 
lat t e view that 
to the peo 

e”’ stated purpose Far from express 
( rthy that this 
prior to the 

the states, 

€ state for 

e states.-° 

( I ( land formula 
speal n “t people of the several 
265 S. 545. 558. Sec 

» ( S. 697, 705 (1864 
S 03) ; Northern Se 

ties ( tate 3 I 5S. 197, 344-345 (1904) 
Hoke v t 227 S. 308 » (1913): Missouri v 
lland, 252 { | [ ted States v. Sprague, 
? si i 
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states, or to their respective state governments to whom 
they may have granted the same,” which throws some 
doubt on the firm conviction of the Court in Kansas v 
Colorado that “the people” here means “the people of 
the United States.” Nor were the words “or to the 
people” contained in Madison’s original proposal to 
the Congress.*® It may be that the phrase was 
thought necessary because the Constitution prohibits 
both the states and the Federal governments from 
doing a number of things. Thus neither can 
any ex post facto laws or bills of attainder or grant 
titles of nobility. Story thought that the phrase was 
meant to indicate the retention by the people of those 
undelegated powers which had not been vested in the 
state authorities by the constitution of the states.*° No 
where in the history of the adoption of the Amendment 
and nowhere in the Constitution itself is there any in 
dication that some of the necessary powers of gover 


pass 


ment are held in abeyance in the hands of the people 
desirous of keeping them from both state and nation 
It is true as the Court Says, that the purpose of the 
\mendment was not the distribution of power between 
the United States and the states. Such was not its pu 
pose because that purpose had already been accom 
plished by the Constitution itself. 

Of the various conceivable uses of the Amendment 
this is the 
power, for it establishes a rule of construction which 


most destructive of effective governmental 


deliberately fosters a vacuum between state and nation 
No longer need the Court be assiduous to find that 
power resides somewhere; on the contrary the Court 
can rest comfortably in the assurance that the missing 
power is in the hands of the people who will amend the 
1 Here is the very antithesi 


Constitution in due time 
¢ } 


of the cardinal principle laid down by the great ( 
Justice that ours is “a constitution intended to endur« 


1e4 
if 


| 
1 
} 
i 


for ages to come, and, consequently, to be adapted for 


990 
v4 


rises of human affairs.’ 
In practice, this construction of the Amendment has 


the various 


proven of lesser importance than the second doctrine 


mentioned above—that the Tenth Amendment operates 


independently to limit the granted powers of the Fed 


interfere with or “‘involve” 
The be 


Day [1870],* 


t’s discussion of the Amendment is unclear 


eral government when they 


ony 
iil 


the reserved power of the states 
the doctrine are apparent in Collector 7 
e (our 


and the ultimate decision seems to rest on an inherent 
limitation of the taxing power. It is Hammer 7 
|,*4 which first enunciates the principle ir 
The Child Labor Law is held t 
a twofold sense 


violation of the commerce clause “bu 


terms. 
-pugnant to the Constitution “in 


‘ 


29. 1 Anna 453, 790. The phrase was added to the 
t p a the motion of Carrol, without debate 1. 7H 
0) Stor n the Constitution, §1907 


The contrary attitude is best expressed in Mr. Justice 


Cardozo’s dissent in Carter v. Carter Coal Co., 298 U. S. 238 


26 «(1926 Prices in interstate transactions may not bk 
regulated by the states. They must therefore be subject 
to the power of the nation unless they are to be withdrawn 
ltogethe m governmental supervision. . . If such a vacuun 


d, many a public evil incidental to interstate 
would be left without a remedy.” Similarly, Mr: 
Sunshine Anthracite Coal Co. v. Adkins 
U. S. 381, 396 (1940): “There are limits on the powers 
f the states to act as respects these interstate industries. . 
{ es not mean that there is a no man’s land betwee 
he state and federal domains.” 
32. McCulloch v. Maryland 
11 Wall. 113 
947 TT 


S. 251 


istice Douglas 


4 Wheat 16, 415 (1819 























also exer 1 pow ; I il matter to whicl 
the federal authe ( 5 rt xtend.”” How was 
this result achieved Why, by amending the Amend 
ment, just as Luther Martin had done in his argument 


g the word “ex 





in McCulloch v. Maryland, by insertit 











pressly ‘In interpreting the Constitution it must 
never be forgotter it tl ition is made up of states 
to which are entrusted the powers of local government 
\nd to them and t e peopl wwers not expressl\ 
delegated to the National Government are reserved.’’*® 
This Court see é o | eard the causti 
words whi Stor tte ¢ before 
I endment f what, uf 
u t reasonit e of interpreting 
the ( mpi sont 
It pl t t t e been t 
intent a * +) ly nt t 0 ¢ if 
efrect, 1 il t Vv 
under tl ( tit ire expres 
mplied, direct e design is to ex 
clude a nt er powers shou 
be umed bey granted I 
ittempts then w ect time to time 
t 1 n ft fr or rest t1\ 
I ire utt ist ile 
terpreting the the instr ent 
ot pped f the hich they ire 
clothed, they a t less ittempts 
to foist into the t sly to qualify 
vhat ] clear an defined 
They n é nd to the wishes 
ind pre udices t r pl Vy criticisn 
to support a the t to g t. One uld 
suppose 1t the t 1 did not 
furnish abundant t trary, that n 
sonable man wou r an interpretation ed 
neither in the lett the t of an instrument.” 
Che new doctrine slumbered fitfully in the books fot 


nearly two decades, an aberration from settled consti 


tutional construction, which once in a great while, as i 
United States v. Linder [1925],38 would manifest itself 
as not dead, but asleey In the str and fateful Ox 
tober Term, 1935, it rose from its sleep, a giant wit! 
unparalleled powers for the destruction of legislative 
enactment.®® To those \ 1 rish the belief that the 
new doctrine was the creation of the conservative ma 


jority, it may come as a shock to realize that it was 


Mr. Justice Cardozo who brought it forth in Hopki 
Savings Associatior Clear 1935].4° In questior 
was the validity of : the Federal Home 





Owners’ Loan Act pe g state building and lo 
associations to be conve 1 | associations 11 
. bonnes - £ 4} Ia< fF 4} $-4 Ef narpatinn Th 
contravention of the laws « e state of creation Che 
inswer to the que wou seem to depend on 
whether such Federal action is “necessary and proper” 
to carry out the granted fiscal powers of the Federal 
(,overnment But there is only a passing reference to 
at 276 
6. id. at 275 
Sior, , hie cf n 8&81907-1908 

gs 268 Ll S. 5 7 

) 1 dea ere r wit t cases in h the Tent 
Amendment was us¢ the essential invalidity. | 

not be ove ” tha tl 











‘ ‘ 
grounds. See Schecht ( v. Ur 
(1935) ea , o { rter ( al ( 
nite States 1 ( € 9 
10 906 | + 


this ground of 
valid because 
be “an invasion « 
of Wisconsin 


which the sta 
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lecision.*! Che 


pr 


; 


yf the sovereignty o1 


1 


and an impairment of 
ite 1S privileged to rearé 


VI 


of the Tenth Amendment 


{ 5 dad 


the courts so long as the Tenth Amendment preserves 
a field of autonomy against federal « oachment.”* 
Established doctrine is not wholly ignor« Cardozo 
remembers the rule that the Amendment nt mita 
tion on the granted powers, and g he is 
forced to create a novel distinction é end 
ment is not a limitation where the fe | power is 
exclusive, it is a limitation where ( é vel 
is concurrent 

“The power of Congress in the ler 
any, being not exclusive, but at the rent 
and the untrammeled coexistence o l ar é 
asso iations bei SY a conceded possibil i re nm 
strained to the Iding that there ha llegiti 
mate encroachment by the governm«e é O1 
upon a domain of activity set apart | t 0 
as the province of the states.’’* 

Hard on the heels of this came Unit But 
ler [1936].44 Much ink has been lavis it n 
ion, but it has not been sufficient] it, its 
own individual defects of logic aside sur 
prising in the atmosphere of thought ed the 
Hopkins case. Important to recall is t ere was no 
decision that the provisions of the e were no 
within any of the granted powers. While the process 
ing tax was held not to be a “true tax,” it is said 
that this was not determinative of it id And 
as for the appropriation for benefit payments, the Court 
expressly refused to consider whethe vere within 
the power to appropriate for the g re 


Because, said the 


Court: 


“Wholly apart 








| t 
on, another principle embedded in Constitution 
prohibits the enforcement of the Ag ltural Adjust 
ment Act. The act invades the reserve ve the 
states.’’45 

Note the progression. In the Hopku e, ( 
refers incidentally to the lack of Feder n the 
premises, but places his emphasis pendent 
operation of the Tenth Amendment e Federal 
power is concurrent with that of the es. In the 
Butler case, Roberts refuses to de ide { er the Fed 
eral power exists and strikes down the enactment by 
invoking the independent operation Amendment 
without reference to the new doctrine ns ol 
concurrent powers. It only remained exte he 
Amendment to strike down a granted « federal 


pt wer. 


This was reserved for McReynolds in Ashton \v 





. ° ,? a e > y” 7 ‘ 
Cameron County District [1936].4° The case involved 
the validity of the Municipal Bankrupt Act, and, at 

I t 
the very outset the Court assumes for e purpose of 
discussion “that the enactment is adequately related t 
the general ‘subject of bankruptcies.’ ’’** How then can 

41. “The destruction of associations established by 
not an exercise power reasonably necessary for the 
nance by the central government of other associations 
y itself in furtherance of kindred ends.” i t 338-339 

412. id., at 7 

43. id., at 338 

44. 297 U. S 

45. id., at 68 

46. 298 U. S 

47. id., at 527 





pee eset 

















\prit, 194] THE TENTH 
be invalid? In this wise: If the Act is sustained, 
e sovereignty of the state, so often declared neces 
iry to the federal system, does not exist "ee Here is 


igh water mark ndeed the tide of doctrine cannot 
higher, for n ea every exercise of expressly 
anted Federal power can be stricken down if the 


ourt wills. Only 
bited from acting can it be said that an exercise ol 
th 


re the states are expressly pro- 
ederal power will not interfere with their sovereignty. 
Che tide, as we all know, receded in a short time. 
Yet, it is noteworthy that its recession was gradual. 
range to contemplate is the hold which the doctrine 
the independent operation of the Tenth Amendment 


id acquired over the members of the Court in so short 


time. In case after case, the Court either ignored the 
mendment* or declared the thodox rule that “the 
vereign power of the states is necessarily diminished 
» the extent of the grants of power to the federal gov- 
rnment.’°° But at the same time, powerful minds on 


themselves of the spell and 


ding that particular enact- 


e Court could 
uund it necessary, after hi 
ents were within the Federal power, to go on to a 
msideration of the supposedly independent question of 
ether the enactment was also free of invalidity under 

Tenth Amendment.®' Particularly striking in this 


mnection are Cat s opinions on the validity of the 


Social Security Act. In the opinion on the old-age 

nefit provisions sterful and eloquent demonstra 
on that the payments are within the power of Con 
gress under the authorization of Article I, Section 8, t 
xpend funds for the general welfare, is introduced by 


“is not in con- 
In the opinion 
he found it 


e statement that the scheme of benefits 
avention of the \mendment.””** 
m the unemploy1 compensation tax, 
ing convincingly that the tax was 


to devote many pages 


ecessary, atter pro 


thin the Federal ng power, 


the propositions that, “The excise is not void as in- 
olving the coercion of the states in contravention of 
the Tenth Amendment or of the restrictions implicit 

our federal form of government,” and that “The 
itute does not call for a surrender by the states of 

8. id., at 531 

19. The Tent \mendment was pressed on the Court but 
as not conside t in Kentucky Whip & Collar Co., 


Ill, Cent. R. R. ¢ 299 U. S. 334 (1937); Labor Rela- 
tion’s Cases, 301 | 5. 1 (1937); Sonzinsky v. United States, 
00 U. S. 506 (19 Electric Bond & Share Co. v. S.E.C., 
303 U. S. 419 (1938 Mulford vy. Smith, 307 U. S. 38 (1939). 
Cf. United States v. Bekins, 304 U. S. 27 (1938). 

50. United Stat California, 297 U. S. 175, 184 (1936). 
[o the same effect, Wright v. Union Central Ins. Co., 304 
U. S. 502, 516 138 “In view of our decision that the 
iw is witl the ankruptcy power, scant reliance can be 
placed on the Tent \mendent.” Also, Ashwander v. Ten- 
essee Valley Authority, 297 U. S. 288, 330 (1936): “To 
he extent that the power of disposition is thus expressly 
onferred, it is manifest that the Tenth Amendment is not 
ipplicable.” 

51. So in Cincinnati Soap Co, v. United States, 301 U. S. 
08, 312 (1937), the Court, after upholding the validity of the 
exercise of Federal power, said, “The Tenth Amendment is 
vithout application, since the powers of the several states are 
not invaded or involved.” 

52. Helvering vy. Davis, 301 U. S. 619, 640 (1937). The 
lissent by McReynolds and Butler was limited to the statement 
that “the provisions of the Act here challenged are repugnant 
to the Tenth Amendment 

\ 
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powers essential to their quasi-sovereign existence.” 


It is to the great credit of the Department of Justice 
that it was astute to realize the dangers inherent in the 
lurking vitality of the doctrine. Again and again it 
pressed upon the Court, in the new municipal bank 
ruptcy case, in the new A.A.A. case, in the wage and 
hour case, the unmistakable necessity of a clear repudi 
ation of the rule. Finally, the Court heeded, and in 
United States v. Darby |Feb. 1941], Mr. Justice 
Stone spoke out plainly for a unanimous court : 


“Our conclusion is unaffected by the Tenth Amend 
ment. . . The amendment states but a truism that all is 
retained which has not been surrendered. There is noth 
ing in the history of its adoption to suggest that it was 
more than declaratory of the relationship between te 
national and state governments as it had been established 
by the Constitution before the amendment or that its 
purpose was other than to allay fears that the new 
national government might seek to exercise powers not 
granted, and that the states might not be able to exercise 
fully their granted powers. 

“From the beginning and for many years the amend 
ment has been construed as not depriving the national 
government of authority to resort to all means for the 
exercise of a granted power which are appropriate and 
plainly adapted to the permitted end.” 

In tracing the history of the construction of a text, 
it is not unusual to find that men have read the text, 
not as written, but as they think it should have been 
written. Such, in brief, is the explanation of the doc 
trine whose birth and death we have just examined. 
Starting from the simple premise that the framers es 
tablished a Federal government of limited powers, it 
has seemed to some that there must be a sharp, visible 
line between those powers and the powers of the states. 
Nowhere in the Constitution is such a line laid down in 
words. But, if one feels that the framers must have 
intended such a line it must be read into the Constitu- 
tion somewhere, and what better place can be found 
than the Tenth Amendment, the only text which speaks 
of the distribution of powers among states, nation and 
people? The Amendment reads like a truism—the his- 
tory of its adoption shows that it was intended to be a 
truism. Yet read in the light of a zealous desire to 
restrict the exercise of Federal power it became for a 
time an impenetrable barrier to effective governmental 
action. The result is not as surprising as the easy ac 
ceptance which the technique found among bench and 
bar. We had grown so accustomed to the cliché that 
the Constitution is what the judges say it is, that we 
had forgotten that the Constitution has its own voice. 
A century and a half of exposition and construction has 
not altogether deprived it of the power of clear and un- 
mistakable speech. If we listen we can hear, if we read 
without the begrimed spectacles of preconception we 
can see. Now we know what we should have known 
all along—the Tenth Amendment means what it says. 


53. Steward Machine Co. v. Davis, 301 U. S. 548, 585, 593 
(1937). The three dissents are interesting. McRey nolds, with 
out specifically referring to the Tenth Amendment, thought 
the statute “unduly interferes with the orderly government of 
the State and otherwise offends the Federal Constitution.” 
Sutherland found the tax and credit device to be within Fed- 
eral power, but held that the administrative provisions of the 
Act “invade the governmental administrative powers of the 
several states reserved by the Tenth Amendment.” Butler went 
further and said that “as applied to bring about and to gain 
control over state unemployment compensation, the statutory 
scheme is repugnant to the Tenth Amendment.” 

54. See Note 1. 
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tt to carry of! 


\merican judge However, the attem y on 
he Court held 


despite the war may give a surpris¢ 














a series of meetings at the Hague from February 19 to aracteristics arges pont 

February 26, 1940. It made orders in the two cases lative careé his judicial achie ; 
on its docket. The meeting scheduled for May became qualities whi ade him a gre S g 
impossible. The President at he Re deprived | -hancellor, and a great man, he has 

of diplomatic privileges, in July establi t \ succet g d ¢ ce 

provisionally in Switzerland Neithe interesting is S ute by Sir V 
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CONSTITUTI AW or the ¢ the Leag . l 
( sequen enel | elec 
I:xecutive Aq e Exrecu é ay nage 
( urt, pe Onec SY CF 
in the ¢ ontrol or 3 } ns oTt Uy ed rs 
‘fates, DY David M. Levitan, 11 inois L. Rev. 365 ; Ee : . : ‘ : nny . 
' at tori in fFortugal on Septel ae 

| ( December, 1940. ) a gal epte } 
; D , proved a budget f he Court for 194 
| Lhe Constitution provides that e President “Shall pa ie 
: : : contributing e budget have grea é 

hat powe! ) I vit t onsent ‘ 

have power, | y and V I ea > and con ent ecent vears ng 1940 the sala 

Senate, to make treaties, provided two-thirds of the ; 

I ell into arrears 
Senators present concur [here is no mention of ex 
, : 

ecutive agreements What is the distinction between kDAD Di a 

- A 7 ; na —- : 17 LABOR RELATIONS 

them ¢ here is the Bu Bagot Agreement of 1817. 

[his appears to be our first important executive agree freedom oj Speech and t V ¢ } } 

: payee ; ; ood oe ee eee io | | 
ment. This method ot dealing with foreign affairs wit eet, UY Lewis H. Van Dusen Jie, 3 , ' 
out the advice and nsent of two-thirds of the S« UY, ( Vecembe LY4U. ) 
tors present has been in vogue ever since¢ But the The Supreme Court of the | 
method was less subject t pu attention Detore Thornhill and Carlson cases protects 
October, 1929. At that time the State Department pression by employees even thoug 
inaugurated the Separate Executive Agreement Series ot picketing at placed econom1 
and during the last d re Sa ee oe am : | NIT RP reel 
and during the las lecade more in one nhunared ex pioyel ¢ NiRB Act pron 
ecutive agreements have been mad simply by an interfering with, restraining, or coe! 
exchange of notes ere was no exchange of ratifica ers. The Board, an 
tions as in the cast f treati Some have dist ha € is provision as foi é 
guished agreements from treat asserting that ex of opinions ployer tha u 
ecutive agreements have only a morally binding efte in or remain n union even t S 
and that only upon the administration that made them was not accompanied by threats or « press 
Che Attorney-General in his opinion on the destroyet Che Board irently has proceeds 1¢ 
deal expressed the idea 1 e deal could be consum the employees are not the economic « ils of the 
mated by an agreement because it involved no “com plover While the question t P 

+ + . ‘ +1 Featane . : . Id arr? ae ue wi 
mitments as to. the iture whi would carry al ployer may express himself has n eel 
obligation to exercise powers vested in the Congress.’ the Supreme Court, the trend of 1 
xy 1 ) ° \ ‘ : ‘ 1 1 1 
Somewhat different from this is Professor Wright's Circuit Courts of Appeals has bee 
rule of limiting the us¢ f executive agreements “t isions of the Board. Thus the qu s. what 
1° 1 = j 1 1 1 
matters within the frresiaents imdepe ndent power Ol pressions Of an employer snouid ns! 
enforcement.” ‘History refutes the contention that ex “coercing,” etc., under Section &(1 \nswe! 
ecutive agreements are binding only on the administra Statemer ccompanied by express threat 2) St 
tion enteri 1 VW ever may be the ments without threats but made in a tting 
difficulty of reconciling agreements with our constitu sonably indicates to an employee that he must ado 
tional law, executive agreements are valid under inte the viewpoint expressed or else su 
national law, and a repudiatiol an agreement would action In violation of the statute. 
be an international wrong But there is disagreemet 
whether such agreements are a part of the supremé¢ LEGAL BIOGRAPH 
] 7 1, P 
iw of the land. 
. John Su Cof Lord 1 | = 
INTERNATIONAL JUSTICI n 50 Yale Lavy } 
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. ‘ . ‘ _ - ) ri 19 
ternational Justice, lanley ‘ Hudson, in 35 Amer Bostor 1/42 
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ican Journal of International Lav (January, 1941.) oe Wat | 
rm. > ; ; : s - a © eared and lived u : r é 
Events occurring during its nineteenth year created - = 
. 1 D . a ond year Chree ( | 
grave problems for the Permanent Court of Interna- 
- ar, ~<a . ; sal 1 he was active in t ise of | 
ional Justice, and the Court survived the year wi ; ; 
: hed ~+ f +1 Feat ? ™ : a. _ This defense O I 
uncertain prospects for e future Thus writes our ; . 
| 1 ¢ npbell c n ¢ 
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actually suf 
pplicable, how- 


aS1S 
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excessive 
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disti1 ( vernmental and 


ul mplete tort liability 
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sted by 
corporate 


oped to eliminate 


A St \lfred B, 
35 Illino 5 January, 1941.) 
wift v. 1 epudiated in Erie Railroad Com 

\ 1 O1 it “a doctrine that seemed death 

ss in its ng restless in its death.” Judge 

Story, v WI e opinion in Swift v. Tyson, was 

ng judiciary, and 

a theory that the 
nced in 1842 without 
e had been urged 
and it had been 
eral lower court cases. As 

18] rth the doctrine of non-ad- 

fused to follow a 


Teton, 


State statute riginal itations on the estab- 
9 rule of Swift v. 
n was led beyond what Story had 
the problems, 


ited i nel e reacuiol ALL OT 


rpretir (lations, by Frederic 
i eor¢g wn L. l October, 1940.) 
Witl ve explanation, the differences be- 
ns and substantive 
terpretive 1 ns are t forth and illustrated. 
ou here non-conform 

to t is to be followed by the imposi 
regulation is enforced 


ive regulation whether 
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make the interpretation is conferred by 


the powe! to 
inheres in the Executive. ‘There is a third 
} 


“permissive definitions or standards.” ‘They 


Statute OF 
category, 


neither interpret nor regulate under a sanction. How 
ever, neither Congress nor administrators always 


clearly observe these distinctions. (2) Legislative reg 
ulations “are invalid unless they fall within the metes 
and bounds of the power delegated.” But here there 
is frequent confusion between ultra vires legislative reg 
ulations and erroneous interpretive regulations. (3) 
The power to prescribe interpretive regulations is not 
necessarily a delegated power. In order to administer 
a statute the responsible officer must first interpret 
This process, if generalized, becomes an interpretive 
regulation. If it has long been adhered to it is likely 
to be accepted by the courts. Or it may be ratified by 
Congress. Until ratified, it may be changed and the 
new interpretation may be applied retroactively. (4) 
It is not clear whether ratification will prevent an 
administrator from changing his interpretation except 
that a recent decision prevented this from being done 
retroactively. Ratification of a legislative regulation 
should not prevent a subsequent change of it by the one 
to whom the legislative power has been delegated. Even 
a retroactive change of a legislative regulation should 
be possible unless due process has been denied or the 
delegated power has been exceeded. (5) Those affected 
take risks in relying on regulations whether they rel) 
on incorrect interpretation or on ultra vires regulations. 
The legislative remedy is to follow the example of the 
Securities and Exchange Act and exempt from liability 
those who rely upon a regulation in good faith. (6) A 
regulatory statute may be expressed in such general 
terms that it will be unconstitutional because the stand 
ard of conduct is too indefinite. This difficulty may be 
avoided by providing that an administrator may make 
legislative regulations that are sufficiently definite and 
then apply the sanctions to the regulations. 


LABOR 


German Labor Trustees, by Harlow J. Heneman, in 
10 Brooklyn L. Rev. 29. (October, 1940)—When thi 
current war started, Germany was prepared industri 
ally; Great Britain and France were not. What was it 
that Germany had done to solve its labor problem 
Early in 1933, the National Socialist Party entered the 
government and disavowed the ideologies of liberal de 
and Marxian socialism. Labor struggles ex 
pressed in strikes and lockouts became unthinkable. In 
May, 1933, force was used to liquidate the labor unions 
s were seized. The German Labor 
g both employers and employees, cam 
into existence. The Front is directed by a minister 
who operates through Labor Trustees. A code of “so 
cial honor” and Social Honor Courts were established 
The Trustees exercise legislative, executive and judi 
cial functions and have extensive power in the determi 
nation of wages, the settlement of disputes, and the trial 
of cases before the Social Honor Courts and the earlier 
established Labor Courts. “Collective agreements a1 
rived at as the result of free bargaining between auton 
omous economic groups are a thing of the past.” By 
a decree in June, 1938, the authority of the Labor 
Trustees was extended. They were empowered “to 
fix wages at higher or lower levels in branches of in 


mocracy 


t 


and their asse 
Front, includin 


dustry designated by the Minister of Labor, even 
though changes in shop ordinances and collective rules 


be necessary.”” After the war started, the control of 
the Trustees was extended again and a decree of D: 
1939, “gave them the authority to punish 
all persons violating their written orders.” 


cembe 6, 
summarily 
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HOUSE OF DELEGATES 

The Association’s representative body held 
a truly notable mid-winter meeting in Chicago 
on March 17-18, devoted to the best interests 
of the public and the profession at a critical 
time. Delegates from every state gave stature 
and representative character to the delibera 
tions. 

The ascendant course concerned 
the lawyers’ part and place in the common tasks 
of National preparedness for defense. In a 
large number of useful but unobtrusive ways, 
the organized lawyers of America are making 
invaluable contributions in aid of the National 
effort. For this purpose they have been mar 
shalled under the leadership of the American 
Bar Association and its dynamic Committee 
on National Defense. 

Equally manifest in the House was a disposi 
tion to concentrate the attention and efforts of 
lawyers on measures which are related to the 
National emergency and are calculated to im 
prove the functioning of government and to 
fortify and defend the rights of citizens to a 
continuance of impartial and law-governed jus 
tice as a part of the American tradition of 
freedom. <A great grist of business was dis 
patched, but these timely issues were upper 
most. 

The high notes of the meetings were of lead 
ership and determination, and not at all of 
despair or defeatism. There was no mood as 
of men, who, in Kipling’s phrase, were watch 
ing “the things you gave your life to, broken, 
and stoop and build ‘em up with worn-out 
There were stirring evidences that the 
lawyers of America, far more than a majority 
of whom were represented in the meeting by 
delegates of their own choosing, are resolved 
to do in practical ways whatever is in their 
power to defend and protect to the uttermost 
the American constitutional system and the 
freedom of men and women in this hemisphere. 

Such a meeting at such a time, in further 
ance of such a program, is indeed a good omen 


issues of 


tools.” 
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world, 
justice 


for all of those who, anywhere in the 
still hold fast to the ideals of liberty, 
law, and human rights beyond invasi 
own or any other government. 


S. 674 IS BEST 


m by one’s 


The capacity of the House of Delegates for 
sound and sure-footed action was demonstrated 
anew in the decisions made as to legislation to 
improve administrative procedure and safe 
guard essential rights of justice according to 
law. Under the leadership of President Lashly, 
the House remained intent on taking such steps 
as would be cooperative and helpful in bring 
ing about constructive results. It 
20 beyond the limits of practicalities as to ob 
jectives, but reiterated clearly and simply its 
steadfast stated fundamentals. 
There was the quality of statesmanship and 
moderation in its well-planned course. 

Justly the House hailed the importance and 
public usefulness of the reports emanating 
from the Attorney-General’s Committee on 
Administrative Procedure. These epoch-mark 
ing contributions to public and legislative con 
sideration of the subject have been chronicled 
and made clear in the February and March 
issues of the JouURNAL. The House recognized 
that from sources in no way unfriendly to the 
administrative the has 
opened and the needed material has been made 
available for the early enactment of legislation 
for which the need is now admitted by all con 
cerned. 

Next the House adopted a careful statement 
of the principles and main provisions which 


refused to 


adherence to 


agencies, wa\ been 


public-minded lawyers believe should be em 
bodied in an adequate and remedial bill. These 
Snouilc ve Teal vy every awyer, tney are 
hould | 1 by y law they ar 


printed in this issue. The House dil not take 
its stand for particular origfhs, authorships, or 
forms of legislative provisions ; it went to the 
substance of essential principles and remedies, 
and militantly urged their incorporation in | 
islation. The all-important objective was seen 
to be team-work for an adequate bill. 

Having done all this, the House gave heed 
to the present legislative situation, by express 
ing definitively its opinion that, the 
bills thus far drafted and introduced, the best 
as yet available is S. 674, prepared by the so 
called “minority’””» members of the Attorney 
General’s Committee. That this bill can and 
will be further improved, as a result of legis 
lative consideration of its comprehensive pro 
visions, was implicit in the House action. F1 
nally, the task of cooperating in the formulation 
and advocacy of an adequate bill was declared 


- 
CS 


among 
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to be an Association task of first importance, 
to which all possible aid should be given. 
Wise leadership having planned and sup- 
ported such a clear and forward-looking pro- 
gram, the vote of the House of Delegates was 
naturally unanimous for its adoption. There 
was no discord or diversity of opinion in 
staunchly approving and supporting the recom- 


mended course. 


JUSTICE AND THE DEFENSE OF THE 
COUNTRY 


It is with deep pride that we note the re- 
sponse of the legal profession to the call to 
national defense. Lawyers are serving every- 
where in the Selective Service organization, on 
defense committees of bar associations, na- 
tional, state, and local, and _ individually 
wherever they can be of use to their country. 
It seems to us a distinctively American thing 
that contributions to the public service are made 
by every man according to his own special skill, 
each helping where he can help most effectively. 
Thoughtful men of all nations have always 
risen to this idea, but it has been recognized 
with particular clearness in our own day. 

A century and a half ago a young English 
theological student wrote privately, for his own 
euidance, a minute on “the lawfulness of bear- 
ing arms in defensive warfare.” He after- 
wards rose to a place of towering importance in 
the great movement which placed the non-con- 
formist conscience at the helm in the public life 
of England, but he never reasoned more 
clearly, or spoke more truly, than when he said 


to his own soul: 


No man has su strong and forcible motives, as the 
real Christian, t bound in every good word and work, 
whether to his friends, his country, or his fellow-crea- 
conscientious considera- 
to his enlarged estimate a view of 


tures in genet Acting fron 


tions, and taking 


the injury w threatens the cause of God, he has 
grounds of 1 tance on which none but he can stand, 
ind inducements to fortitude which none but he can 
feel H ’ of consolation, too, are greatest in 
the time of tt ind he is best prepared for every 
event 


As for lawyers, we too can see our way clear. 
What is involved is Justice, and this is our very 
field of action. We can serve our country well 
by sustaining the mutual relations of citizens 
on a just and fair basis, with the least friction 
and ill-feeling. 


Here [said the Greek poet] abides the Spirit of Law, 
and her sister Justice, sure undation of States, and 
t with them, stewards of wealth for 


Peace, one 
men, golden daughters of Themis of good counsel. 


The bar which we represent has not forgot- 
ten its duty 
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PRESIDENT LASHLY’S LETTER 
There is being sent to all members of the 
Association a letter from President Lashly, 
dated March 31, 1941, the opening and closing 
paragraphs of which are as follows: 

‘At the close of the fourth mid-year meet- 
ing of the House of Delegates, I take pleas- 
ure in writing to acquaint you in brief with 
some of the important business transacted 
and decisions made by the delegates acting 
for themselves, and in their representative 
capacity for the members who were not pres 


ent in person.” 
ea a 


‘“Manifestly it is not feasible for all of 
the members of the Association to attend 
meetings such as this, but it is the earnest 
desire of the Officers and the Board of Gov- 
ernors that the membership of the Associa- 
tion be made aware of the activities of its 
agents. This letter is devised as a special 
means of bringing these particular matters 
to your attention. A more comprehensive 
digest of the entire proceedings may be 
found in the April issue of the AMERICAN 
Bar ASSOCIATION JOURNAL, Should you 
have any views to express or constructive 
comments which you think ought to be 
brought to the attention of the official fam 
ily of your Association, you must be very 
sure that you are at liberty to express your- 
self in any manner you may see fit, and that 
your views, opinions and wishes are impor- 
tant.” 

The letter is a splendid message from the 
President, as well as an excellent summary of 
the work of the House of Delegates. Since the 
the work of the House of Delegates. We de- 
sire to give it this special emphasis and consid- 
eration. Many members will wish to preserve 
the President’s letter with the April JouRNAL. 





ARTICLES IN THE JOURNAL 

\s it is the policy of the JouRNAL to provide, within 
practicable limits of space, a forum for the free expres- 
sion of the views of members of the Association on mat 
ers of importance to the profession and the public, and 
as a wide range of opinion elicits a representative ex 
pression of the varying views, the Association and the 
Board of Editors of its JouRNAL assume no responsi 
bility for the views stated in signed articles, beyond ex- 
pressing by the fact of publication a judgment that the 
contents of the article merit consideration by our 
readers. 

Editorially the JouRNAL supports the policies and ob- 
jectives of the Association as from time to time duly 
determined. The views expressed are not necessarily 
those of each member of the Board of Editors. 
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legislative opus of six hundred eighty-six sections 
which, at least in its refinements, does credit to its long 
history and imposing group of sponsors. 

If a multiplicity of cooks could ever be an assurance 
4 a perfect broth, the Chandler Act should be legisla 
tive perfection. In the report of the Committee on the 
Judiciary of the 75th Congress there are listed by name 
the associations and individuals who helped in the writ- 
ing of the law and, in general language, acknowledg- 
ment is made for the help of “law school professors, 
authors of law textbooks and others, all men schooled 
in bankruptcy law and procedure.’ 

That this large and assorted group of helpers brought 
to the task ripe scholarship and adequate technical skill 
is apparent from the examination of the non-controver- 
sial revisions of the Act. A multitude of wrinkles dis 
appeared under the skillful efforts of this able and 
scholarly group. It must, however, be noted that the 
statute in its entirety tends to reflect the opinions of 
those who felt most strongly or advanced their views 
most positively on debated or debatable questions. The 
influence of the Securities and Exchange Commission 
on the reorganization sections and the consequences of 
the Commission’s concept of a reorganization statute 
to Chapter X the character which provokes 


have given 
this discussion 

Chapter X 
Chandler Act was drawn to replace 
Sankruptcy Act.of 1898 dealing 
The in 


Chapter X of the 
Section 77-B of the 
with the subject of corporate reorganizations. 
dex to this new chapter must be found in the assertion 
that creditors cannot be trusted to protect their inter- 
ests in a corporate reorganization nor to direct the ad 
ministration of their property while it is in the courts. 
It goes further, and by express language, at least as in 
terpreted by almost all of the District Courts of the 
United States, excludes them from any right to deter- 
mine who shall manage their vital interests during the 
critical period of the pendency of the case in the Fed- 
eral Courts. They have with respect to this adminis- 
trative period in practical effect nothing to say about 
their property. 

Whatever theoretical objections may be 
against the foregoing conclusion based on language 
found in Chapter X or any non-judicial construction of 
it, it must be recorded that such, nevertheless, is the 
consequence of the view taken by United States Dis- 
trict Courts with singular exceptions of the language 
of the Act. It must be acknowledged too that ample 
basis for this departure from the traditional forms of 
our jurisprudence is found not only in the language of 
the Act itself but also in the statements of the propo- 
nents of these provisions of Chapter X in Congress, 
prior to the enactment of the measure. The Chandler 
Committee sets out in its report at length the views of 
Commissioner (now associate Justice of the United 
States Supreme Court) William O. Douglas of the Se- 
curities and Exchange Commission. We shall take 
from the significant comments of Justice Douglas the 
little needed to give point to our story.® 


voiced 


With this system (of corporate reorganizations un- 
the previous law) in operation, the courts could do 
very little. They could offer investors and creditors 
little protection. They were crippled by a reorganiza- 


det 
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Congress, 
6. Page 38, 
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1gress, 


2, House of Representatives Report No, 1409, 75th 
First Session. 
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which was based upon the theory that re 


tion systen 





organization was a procedure wherein the legal matters 
were left to the court; the business matters to the re 
wganizers. Obviously reorganization is not strictly 
a legal problem. It busine 1 administrative 
matter of great complexit And even though the courts 
wanted to exercise a broader conditioning influence 


over the whole proces 
position to do so, since they did not have nor were they 


J 


in a position to get the fact cognizes this 


weakness in the system. 


courts to deal with the business and administrative prob 
lems of reorganization It makes it possible for the 
courts to do so by giving tl id trative and ex 
pert assistance. In that t vitalizes the role of the 
courts. In a variety iys, it brings the court into 
association with the fact f the business; it assures 
that the court will be fully informed; it places in the 
court power to give impetus to a reorganization—to se¢ 
that a plan is drafted that moves are made to get 


the support of investors; and it gives the court genuine 


power to see to it that the reorganized company is pro 


vided with good management and a sound capital struc 
ture. In the public eye, the courts already have thi 
responsibility; what the courts need are ample powers 
commensurate with their actual or ostensible respon 


bility. 
is not strictly a 
to be the ulti 
victims of the re 


as’ view demon 


We observe then that reorganizat 
business problem. The creditors who 
mate beneficiaries or conceivably 
organization have, in Justice Dor 
strated a lack of qualificatt for the task of looking 
after their own affairs. It i 
reorganization, as Justice Douglas points out, 1s a busi 
mmplexity The 


s too much for them. The 


ness and administrative matter of gr¢ 
answer to it all is to vitalize the role of the court. The 
t 1 company is 


court must see to it that the reorgani 
provided with good management and a sound capital 
structure. 


Business Questions for the Courts 


The legislative scheme outlined the quoted state 

ment turns on the implications found in the word 

“court.” Attributes are assumed for the court without 

which the conclusions of Chapter X are without rational 

long a path that 

The right of litigants to control the course 
t 


he administration of the estate was 


basis. Congress was being carried 
Was new. 
of the action and 
restricted, if not denied, to a degree that has scant 
precedent in our laws. The compensation for this loss 
of rights was to be found he functioning of a court 
capable of the vision, judgment and insight required by 
the eloquent formula of Justice Douglas 

If the judge of the court proves to be completely hu 
man; if he has whims and quirks; if he has friends in 
whom he places excessive confidence ; if he has mental 
limitations which make it difficult for him to weigh and 
resolve the complex and difh oblems of manage 
ment and administration with the clarity and accuracy 
presupposed in the act; in short, if the statute places on 
the Federal Judge burdens and responsibilities no man 
should be asked to bear, the result must be deep dis 
satisfaction—and worse 

Let us take a little closer look at the way the law 
operates. A large, distressed property finds its way 
into the Federal Court for reorganization under the 
provisions of Chapter X. Both its assets and its liabili 
ties, we will assume, total more than a million dollars 
At the threshold of the proceedings is the need for a 
trustee to operate the huge business, a “disinterested 

This trustee is to be chosen by the court. In 


in 


( 
' 
} 


trustee. 


almost universal practice he will be chosen without any 


‘ 
It makes it necessary for the 


+ 


sible tO no one exce 
competent, diligent, 


¢ 


tors are fortunate. If 


pt the court If he prove 
lar-seeing 
| | 
ii i 


1€ proves to 


ful, destructive and not completely alive to his respo 
sibilities, the creditors are unfortunate—but helpless 
he arrangement is in complete disregard of the 
known frailties of humankind. Choice of management 
for an important business venture is under all circum 
stances a difficult assignment. Competent and thor 
oughly qualified managers are not easy to find. There 
is competition for executive brains in all branches o 
industry. Thoroughly qualified persons are usually a 


reacly empl vy ed. 
¢ ] 


choice of trustee is a bad one, the result ma be 


trous to those interested. 
\ generalization may be submitted as to all 


We tend to have confidence 


€ incompetent 


Yet we must again emphasize if the 
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consultation with the creditors whose interests are u 
volved. The statute as construed by the « ppeai 
to require that procedure Se 156, Chapter X 
Bankruptcy Act of 1938.) 

The Court’s Trustee 

Che trustee fe ving his appointment iplete 
responsibility for the management of the busines He 
may, of course, avail himself of the help of some or al 
of the persons he finds present in the operating com 
pany which is placed in his charge by the court. TI 
to a greater or less extent the trustee usually does 
There is no obligation on him to do so. He is respor 


and shrewd, the credi 


in our friend \ 
tend to like our friends. If the presiding judge of the 
United States District Court who has before him thi 
problem of appointing a trustee views the matter of the 
appointment as one calling for a person in whom he ha 
the utmost confidence, to whom should he turn except 
person he has known long enough to have earned | 


friendship and confidence? 
appointment is viewed, as well it could be, as an 


tunity for profitable employment, again to whom 

, 

he turn but someone | 
ant te he re shle id he oo les ; ¢ +t 

ment to the responsibie and hence lucrative pos 

trustees of large and important busines 


so often have gone to persons who by rea 


relations to the Judges of the District Court may 


If, on the other has 


: 
1e knows and likes Should 
a matter of surprise to find that in practice the ap 





said to enjoy their friendship, respect and confidence 


The Chandler Act was an infant but a few 





out of the Congressional delivery room when the mu 
murings against this aspect of it became audible. | 
Chapter X did no more than confirm a dubious pra 
tice in vogue under Section 77B, it drew attention t 
what was now viewed as a growing evi 

The most dramatic expression of this criticism was 
found in a statement by Attorney General (now Ju 
tice) Frank Murphy [he widespread practice 
dulged in by Judges of the United States District ‘ 
in the appointment of their friends as receivers a1 
trustees in Bankruptcy came into questi public! 
The ugly word “patronage” came to the surface 

Clearly the Attorney General did no more than give 


} ] 


voice to the half suppressed and barely audible grun 


back to administrations under Section 7/-B. Fr 
first day when the principle of “di 
began to be applied under the provisions of 77-B 


+ 
‘ 


predecessor act, gossip, very often wicked an 


less, slowly enveloped so many of the Fr‘ l 
is to amount to a haze thrown over a large part 


Federal Bench 


ng among creditors and their representatives that 


sinterested trustees” 
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Attorney General’s Challenge 





Phe ed States Attorney Gen 
attracted wv ttentior The attention was justi 

1 not rom the ranking law 
cing office ed States, but also because 

le wides] é ss and sincerity 
the speak t be ed to this the rea 
n previous! ' d, namely, that the United 
tates Attorney Ge | (now an Associate Justice of 
Supreme Court e United States) was doing lit 
more than mal al the generalization indulged 
by those wl A sposed to criticize the practice. 
\s was to be expected, the newspapers of the country 
k up the Attor1 General’s statement and expanded 
it. For a peri subject was eagerly followed 
1 large st e press. Important editorial 
nents, v he assumption that the 
ctice among Judges of the District Court of the 
ed Sta g the power of appointment in 
ruptcy as d tors of patronage was general, 
ceeded from thi mptior ith ringing calls to do 


mething about e man on the street reading the 





ymments was pt! t lraw even more sinister impli- 
tions from 
At least one distinguished member of the Bar rushed 
the defense of 1 Judges in the public press. The 
iuse of the Fede judges was taken up vigorously 
the bar and in 1 tatements they were absolved 
all blame for t nditions discussed by the Attor 
General as wel the editorial writers. However 
vell intended thi ll was, it would be difficult to say 
hich was wor t ttack or the defense. The mis 
hief of it was, t t for the first time in the history of 
e United States the propriety of the duct of a large 
art of the feder iciary was debated in the public 
ess 
The sequel to 1 ttorney General’s statement and 
1e agitation that wed it was the organization of 
ommittee under t hairmans! Robert H. Jack 
then Soll 1 \ttorney General 
he United Stat e statement by which the com 
ttee was ( eing and duties outlined di- 
ects attention to the fee system under which Referees, 
Xeceivers al [rustees were operating and suggested 
system of permanent officials compensated on a salary 
isis by the gover ent instead of by fees which come 
it of the « 
Whateve t mittee’s efforts, 
may be point t that the abolition of the fee 
stem in |} ew thought No 
ubject was 1 re ft roughly canvassed by the per 
s and org led it the work by Lloyd 
Garris special assistant to Thomas D 
atcher, Sol seneral of the United States, had 
he laboring 1 er President Hoover’s Message 
Fel i 29 e dt e first bill re 
sing the B ibmitte he President 
Mr. 7 ( t to Section 40 
olishi g to ererees Before and 
ice tl é eu al consideration 
organizatiot nterested in the subject and by Con 
ess. No heretofore come from 
ese delibe 
In thi ( t ve unreasonable 
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particularly true as to the subject under consideration 

To attract persons qualihed by ability and experience 
to assignments as trustees of important distressed prop 
erties the compensation must at all times be determined 
by the financial importance of the particular case and 
the other elements that enter normally into the fixing 
of compensation of persons rendering similar service 


Creditor Control Democratic 


The answer to the problem may be the abandon 
philosophy of Chapter X of the 
Chandler Act construed as to its administration by 
the District Judges, as herein stated. This abandon 
ment may appear all the more difficult as the provisions 
of the statute are deeply rooted in the history of creditor 
control of bankruptcy administration. That there 1s 
abundant basis for the conclusion that credit control of 
administrations in bankruptcy has not been satisfactory 


ment of the 


may be found elsewhere than in Justice Douglas’ elo 
quent summary of it. The challenge of the wisdom of 
Chapter X in its administration rests upon the knowl 
edge that creditor control with all that has been said 
against it is a democratic process consistent both with 
our social philosophy and our form of jurisprudenc« 
Chapter X has unhealthy and subversive implications 
that should be ended with all speed. 

The Chandler Committee in its report of July 20, 
1937, goes back to the Donovan report of December 5, 
1931 and the scandals in the Southern’ District of New 
York in 1929 to justify the revision found in the 
Chandler Act. 

Of all the contradictions found in the Chandler Act 
there is none greater than this—that the evil provisions 
of the Bankruptcy Act of 1898 which brought about the 
call for a revision were left intact in the Act of 1938 
The provision under which lawyers could assembl 
claims of creditors for the filing of a petition in bank 
ruptcy is substantially unchanged. The procedure from 
that point forward to the election of a trustee is the 
same as in previous acts. Creditor control of ordinary 
bankruptcy which was in 1929, according to the Dono 
van report, the basis for ambulance chasing by lawyers, 
is as complete as it ever was. A majority in number 
and amount of creditors in ordinary bankruptcy still 
elect the trustee. Creditor control in ordinary bank 
ruptcy was, if anything, slightly expanded. Provision 
is made in the statute for the election of a committee 
of creditors with powers of supervision over the admin- 
istration of an ordinary bankruptcy. 

We see then that if the evils spoken of in the Dono- 
van report existed to the extent and in the form implied 
in the report of the Chandler Committee, they are still 
present in the Bankruptcy Law of 1938. But bank 
ruptcies coming under this part of the law are quit 
generally, and have always been, small money. Sordid 
as some of the condemned practices in ordinary bank 
ruptcy may have been, the importance of them, even 
as dramatized by the Donovan report, must be a 
knowledged to be minor.® 

Ordinary bankruptcy, particularly since the enact 


8. Department of Justice Circular released May 19, 1940 

9. In the Report to the President on the Bankruptcy A 
and its administration (p. 7, Doc. 65, 72nd Congress, ist ses 
sion), it is disclosed on a check-up of the Clerk’s records of 
all the cases closed in the fiscal year ending June 30, 1930 
cases which originated for the most part before the depression 
65.44 per cent had no assets above exemptions and 82.24 per 
cent hac assets of less than $500,00, 
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curities and Exchange Commission 

idvanced at the time Chapter X was under considera 
tion by the Congre xcept for a passing referet 
to a statement made by the then Attorney General* onl 
seven mo! after Chapter X became fully effectiv 
the entire argument could as easily have been made 11 
April, 1937, when the Chandler Act started down tl 
legislative pat which led to its enactment fourtee 
months later 

The arguments advanced at that time in support 
the disinterested trustee requirement have nowhere beet 
better ited than in an article by Mr. Justice (the 
SEC Commissioner) Douglas which appeared in thi 
JOURNAI November, 1938. Those arguments nee 
not be repeated here. It will be more fruitful to di 
cuss the 1al operation of the Chapter since that date 

Before we turn to that inquiry, it is to be noted in 
the passing tl we do not entirely disagree with M1 
Blum Phu we agree that passage ol the Chandl 
\ct was at least facilitated by what Mr. Blum calls the 
wonized resentment of investors. We may even con 
cede that that resentment was in part attributable to 
sort of neurosis or as Mr. Blum suggests, to a hatred 
of bankruptcy as a symbol of failure—which disable 
investors from arriving at a fair judgment of the ban! 
ruptcy proce But in seeking to rectify that injusti 
we must e avoid going to the other extreme 
overlooking defects in the former procedure It is onl 
fair to state that Mr. Blum does not himself fall inte 
this error. There is, he agrees, abundant basis for th 
conclusion tl reditor control of administrations 1 
bankruptcy has not been satisfactory. In other word 
while he believes that the particular reforms embodi 
in the Chandle Act would not have been enacted hac 
it not be he uninformed resentment of investor 
he is admit that the former practice left muc! 
to be desired ’resumably, then, his conclusions rep 
resent ‘ le scer of what he consider t 
evils 

Let us ¢ ne, then, the actual record of two an 
one-half vear experience under Chapter X, to see 
vhether experience has shown his fears to be ut 
founded. We reserve for later consideration the 
arguments of a more ideological nature. Fortunatel 
n | t Di to be calle 1 n to pre 
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as we have pointed out, it is no l nger necessary to de 
retical arguments 


Securities and 


cide the issue on the basis 
As of February 28, 1941, the 
‘had filed its notice of appeal! 
volving 116 com 


alone. 
Exchange Commission 
ance* in 99 Chapter X proceedings 
panies with an aggregate indebtedness of $626,000,000,° 
as compared with a total indebtedness of $954,000,000 
for all Chapter X proceedings instituted during the pe 
riod. These 99 proceedings are distributed among +4 
of the 85 district courts, so through its reorganization 
staffs in eight field offices the Commission 
a favorable position to observe the disinterested trus 
tee requirement in actual 

Disinterested trustees were appointed in 84 of the 99 





has been in 
peration. 


Chapter X cases in which the Commission has filed its 
notice of appearance.’ In 49 of these 84 cases, however, 
there was continuity of management either because the 
property was being operated 
tract,® or because an officer of the de 


nder a management con 
was appointed 
as an additional trustee to share responsibility of 
operating the business and managing the property” or 
was retained in the employ of the trustee.1° While it 
is difficult to obtain precise information on the point, 
creditors are known to have been consulte y1 

tion with the appointment of about 20% of the 84 disin 
terested trustees who served in Chapter X proceedings 

I 


in which the Commission has appeared. In only about 
25% of the cases in which an officer of the debtor was 
appointed as additional trustee or manager was this 


done at the instance of creditors 
Our study of the actual 
Chapter X trusteeships has necessarily 


operations unde 
been confined t 
not available for 


that study it ap 


aw) cases, since operating heures 
the remaining 15 proceeding Fron 
pears that, 
responsible for operating 

stantially better in 40 the case nd worse in none 
Curiously enough, the record is not quite as good 11 


where the disinterested trustee was alon 


! 
results were sub 





section 208, the Commission must file its notice 

ce in a Chapte Cet f requested by the 

may do so upon it wn initiative if the judge 

Once the Commission's notice of appearance is filed 

in a proceeding, section 208 provides that it is to be deemed 

a party in interest, with a right t e heard on all matters 
arising in the proceeding 

5. Only 226 of the 870 companies wl were bj 





of Chapter X proceedings instituted betwe 
1938 and February 28, 1941 had an indebtedness of $250,000 





or more. In the absence f special rcumstances, the Com 
mission will not ordinarily seek to file its notice of appearance 
in a proceeding unless there is a substantial public invest 


interest in the debtor 





In addition to the Chapter X procee s, the Commissio 
had, as of Fel 8 | é 
in 67 proceedings (involving 89 mpanie vitl 
indebtedness of $733.000.000 which 
under Sectior lge hi; 9 t 
apply the in Oak ten Sal 
Fifteen of 771 ‘ f the Ct pte 
X proceedings had been dist ed of prior to February 28, 1941 


6. Excluding the proceedings for the reorganization of 
Associated Gas & Electric Compar and its subsidiary, Ass 
ciated Gas & Flectric Corporation. the fivures for t tal indebte d 


ness would be $222.000.000 $550,.000.000, respe tively 


7. Seventy-five of these ses involved an indebtedness 
$250.000 or more. so the apnointment of a disinterested truste¢ 
was mandatory under section 15¢ In tl liscretion of the 
court. disinterested triectes eer - 1 nted in oO of the 
smaller cases. In addition, trustes pear to have beet 


disinterested were appoint eedings whict 


were orieinaiie tantitated ander % 7R 
8. This was the situation in 10 cas« 
4 5 authorized 1 — 
ases 
i” Ac authorized | , . 5 7 a +o 


additional cases 


cases in which the disinterested trustee was not solely 
responsible for operations.!! Lumping ises f bot! 
types together, we find that operating results under the 
trusteeship were substantially better in 30% of 
cases, about the same in 67%, and not as g 
. 


in which creditors played a part in the appointment of 


operating trustee r inager 


the disinterested or 
those in which they did not 
Obviously, factors other than the competence of the 


trustees may have affected the operating results in thes 











cases. And it may be said that the record of two and 
one-half years’ experience with sixty-nine cases S 
not afford an adequate basis for a definite conclusiot 
but it is considerably better than nothing In 
event, most assuredly, the figures set forth above fut 
ish scant support for the proposition that operatio1 
under Chapter X trustees are notably ( O 
he contrary, numerous cases can be cit in wl 
Chapter X trustees did a very efficient job ind 

the McKesson & Robbins case, for example ns 
dated net income!” was increased from $3,197,000 
1938. before the trusteeship, to $5,471 VUU 1 1940 

ler the disinterested trustee Proport natel s 2 
results were achieved in many of the smaller case 
through the reduction of operating expenses, the elimi 
nation of duplication, the abandonment of losing lines 
f business, the sale of unproductive ropert 1 


other means 
The case for the disinterested 


rested upon his operating results al 








Mr. Blum points out, the disinterested trustee | 
number of important duties in addifio rf « 
erating the debtor’s business. Perhaps the most 

} 1 7 C 


portant of these is the duty, imposed by section 16, 
f preparing and submitting to the court 


| 


tors and stockholders a report of his investigation 


the property, liabilities and financial condition of the 
debtor, the operation of its business and the desirabil 

of the continuance thereof. Thus, as pointed t 
1 the report of Mr. Chandler’s committ uch inf 


mation was for the first time made available to the 








and the investors as a routine matter and t 
+5 1 , +e rs “AC ‘ 13 of y 
tively early stage in the proceedings imbe 
of cases, the trustee’s investigation led to t liscovery 
and prosecution causes of action v sulte 
substantial recoveries or settlements.'4 The trustee is 
1 ] rs " . ~ s ffi 1. 
aiso under statutory pressure to prepare and file a pian 
within a time fixed by the court, or a rej] O s rea 
sons why a plan cannot be effected In a number of 
ases, this requirement materially expedited the proceed 
itages are better—23%:; about t um<¢ 

790, 

17 est imorti and m taxes rt 
Pp g in the United States District ( 

1e ict of New York 

1 Referer en he made to the extret } 
eports rendered by the disinterested trustee in McKesson & 


Robbins, Inc., and Reynolds Investing Company, amor thers 
The Reynolds Investing ca 
District Court for the District of New Jers 


se is pending in tl nite States 














14. Eg \ im W h the trust 
prosecution of causes of action against d t 
ountants and others have already produced sett nts agwt 
gating nearly $1,000.000 ] $a] 
Case “B,” in whicl oneal 
f causes of action agai , , . 
terests resulted in a t | me 
increase the equity for a bond issue of nearly $1,000,000 
1 negative quantity to a fieure approaching it . 
Case “C,” in which the trustee’s disc t nd prosecut 
causes of action resulted in the cove p ur 


securities valued at more than $250,000 





t 
3 No substantial difference was noted between cases 
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ing the parties to direct their 


tion of a plan, thus eliminating 
| g 
ble disputes between 


nterminab 
ers, the trustee’s report led to 
roperties which were in a hope- 
permitting the proceedings to 
maining assets were consumed 
Surely functions of the charac- 
ragraph are not to be entrusted 
nly one of the “litigants.” 
for what the Chapter X 
In spite of this 
the mere 
| courts of the power to appoint 

1. Mr. Blum believes, in an 


yutline, 


ccomplished. 


ism and suspicion directed at our 
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lercurrent because the parties in 
he courage to complain to the 
being what it is, it is probably 
only the necessary courage ex- 


y) for its exercise might soon 
e no statute can instill in a man 
Still less is it possible 
the courage mere 
e, if it exists, 1s perhaps sympto- 
to overemphasize tactics and 
lency persists, we may well be- 
eur psychologists, forsaking the 
rthrightness for ready made 
friends and influencing people. 
clear whether 


tions. 


of his sus- 





is not altogethe: 


ks this criticism and suspicion is 


we would be 
that he would be pleasantly 
ronage”’ did not play a large 

Chapter X trustees. Such 
vould evidence a lack of confi 

h which apparently is not 
Special Committee on Ad 
\t another point, however, 
eed of protecting our judges 
ler.” From this it may be 
at the criticisms and sus 
In any he thinks the 
revision of the Chandler 
might be to stop repeating mere 
st examining the record to see 
foundation in fact. If they are 
ether he is not 
yy even repeating 
Mr. Blum’s argument comes to 
he disinterested trustee require- 


ks at one point, 


event. 





juestioned wil 


disservice | 


tect our fe leral bench from un- 
s indeed a novel excuse for 
statute 

e wv d « vell to see how the 
tually felt about the trustees 
the v that if the parties 
t or be e an administrative 
ticisms ypen hearing, they 
Mr. Blum suggests, that their crit 
ittee is stated 87 Cong. Record, 
S. 918, which was introduced in the 
41, by Senator Hatch. Section 708 
controversies pending before an 
g any person, the hearing shall 
ner appointed by the United States 
wi ick su } person resides or 
ess, unless a hearing in the 

d to be it the T ublic interest 
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who were appointed in the Chapter X cases in which 
the Commission has participated. Very little criticism 
of the trustees’ operations has come to the attention of 
our regional office staffs, and in their opinion, about 
half of what little criticism there has been may properly 
be attributed to the fact that, on particular issues, a 
party’s reactions are naturally to some extent colored 
by whether the trustee’s position happens to accord with 
his own. In only 10 of the 84 Chapter X cases were 
there any “murmurings” even at the time the trustees 
were appointed, and in at least four of these cases they 
clearly arose out of factional disputes among the par- 
ties in interest themselves. It is exceedingly unlikely 
that any such criticisms could have been made with- 
out coming to our ears, for though the parties in in- 
terest may rarely have the courage to complain to the 
judge, as Mr. Blum believes, they have exhibited no 
such reserve in their day-to-day discussions with mem- 
bers of our field office staffs, even where their views 
were not in accord with ours. At the outset, the par 
ticipation of the Commission in reorganization proceed 
ings may have been received with a certain amount of 
wariness on the part of both bench and bar. With the 
realization that the Commission has no axe to grind, 
however,'? there has developed a pretty general accept 
ance on the part of both judges'® and lawyers of the idea 
that the Commission has exercised its functions in a 
common sense and practical way and with effective re 
sults.1® As a consequence of this change of attitude, 
and our frequent informal contacts with parties and 
their counsel, we have been in a favorable position to 
learn what they really think. As we have said, our ex 
perience indicates that there has not been nearly as 
much dissatisfaction as Mr. Blum believes. 

It remains only to consider whether the provisions 
of Chapter X in fact substitute “court control” for 
“creditor control,” and “judicial absolutism” for 
“democracy.” At the outset it should be noted that 
Mr. Blum is never clear on a very important point 
As the Supreme Court recognized in the United 
States Realty case,”° Chapter X (as distinguished from 
Chapter XI) prescribes a procedure which is peculiarly 
appropriate for the reorganization of corporations in 
which there is a public investor interest. In such cases 
the “creditor” class is likely to consist largely of hun 
dreds of small bondholders scattered far and wide, who 
will rarely have been organized at the time the petition 
is approved and the disinterested trustee is appointed. 
At that stage of the proceedings there will be compara- 
tively few actual creditors on the scene, and perhaps 
only a few individuals who have merely the hope that, 
through the solicitation of powers of attorney, they will 
at some future time represent a substantial number of 
creditors. Are these few entitled to speak for the en 
tire creditor class? Under these circumstances, can it 
properly be said that the issue is court cortrol versus 
“creditor” control ? 


17. The Commission’s functions are purely advisory It 
has no right to appeal nor to receive compensation for its 
services. 

18. In 85 of the cases in which the Commission has appeared 
its notice of appearance was filed at the request of the court 
In the other 81 cases, the Commission’s notice of appearance 
was filed upon its own motion, with the approval of the court 

19. This is evidenced by numerous commendatory comments 
and letters in our files. See Gerdes, “Recent Developments in 
Cornorate Reorganization under the Bankruptcy Act,” 26 Va 
L. Rev. 999 (1940). 

20. Securities and Exchange Commission vy. United States 
Realty anc’ Improvement Company, 310 U. S. 434, 84 L. ed 
129%, 60 Sup. Ct. 1044 (1940) 
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Chapter X affords ry possible encouragement to 
creditor participatiot Section 20¢ larantees to the 


debtor, the indenture trustees and a1 reditor or stocl 





holder, the right to be heard on all matter gy 1 
the proceeding. Under Section 77 the o be 
heard was practically synonymot th intervention, a 


privilege whi was sparingly cor This rigl 
to be heard extends, of irse, to t earing wl 

under section 161, must be held not less than thirty 
days nor more than sixty days after tl pproval of 
petition. At that heari1 r upon application at ar 


other time, the judge may r object to the reten 
tion in office of a trustee upon the und that he is 
not qualified or not. disinter Creditors and 
stockholders may submit to the trustee suggestions for 
the formulation of a plat r proj Is in the form of 


plans, and must be notifi their right to do so.** 


Notice of the hearing on any pla ust be given to 
them,?* and they have t ght to be heard upon any 
plan filed by the trustee, to 1 ke objections thereto, 
or to propose amendm nts or plat F their own.*4 In 


determining whether or not to accept any plan whicl 


is submitted to them, they will have the benefit of the 
trustee’s report of his investigatior nd of the opiniot 
of the judge and the advisory report of the Securit 


and Exchange Commi 1 I pinio1 ind ad 





visory report have been filed.*° Finally, they are « 
course entitled to be heard at the hearing on confirma 
tion of the plan under se 179 1 upon hea 
on applications for the allowar nd reimburse 
ment of expenditure 

If these privileges are not exet Mr. Bl 
assumes is the case, “ tainly not the 
reason for it. Our experiet that cred 
and stockholders have neither bust the right to be 
heard nor disregarded ntirel t to the some 
what inconsistent fears which were expressed at the 
hearings on the Chandler Act Individual creditors 
and stockholders, or groups of them, have frequentl 
advanced constructive suggestions th regard to the 
operation of the busir nd the rl f reorganiza 
tion plans, and not i1 uently those suggestions have 
been adopted 

In the face of these pr $101 n it be said that 
Chapter X substitutes court control for control by credi 
tors and stockholders, or that it constitutes a step in 
the direction of judicial absolutism? The most that 
can be said is that it fr the irt itself from tl 
practical control of inside groups and self constituted 
committees which flourished under Section 77B 

As one of our most distinguished citizens observed 
in another connection not so long ago, the campaign is 


now over. In the case of the Chandler Act. the cam 
paign was over in Ju 1938. The time is past for 


rT 
argument Dv sloga 


are confidently expected by the side with the livelies 


imagination. Of course it is fun, in discussing the 
merits of a new piece of legislation, to let one’s self go, 


unh: mpered by whatever limitations might be imposed 


41 . 1° ‘ 4 1 


by the text of the act itself, or ictual experience 


thereunder. But the recent remarks?* of the Hon. Jus 
= | 


t er, of the Circuit Court of Appeals for the Dis 
~ 4 . . ‘ ‘; 
trict ot ( lumb 1 ire st S SCussS ns ¢ 
1 see sectior f 
»9 See section 167 
’ Se secti 17 
4 See sect 69 
u See secti 17 
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Court in an 


hinders competition, 1t 1S 


REVIEW OF RECENT SUPREME COURT DECISIONS 


By EpGAR BRONSON TOLMAN? 


Monopolies and Combinations in Restraint 
of Trade 

The practices of members of a combination of women’s 
garments designers and manufacturers, through the instru- 
mentality of Fashion Originators Guild of America, of 
boycotting systematically all retailers who sell copies of 
garments designed by members, are found by the Federal 
Trade Commission to be unfair methods of competition, 
tending to monopoly. The Commission’s order to the com- 
bination to cease and desist from its practices is sustained, 
on the ground that the combination and its practices violate 
the Sherman and Clayton Acts. 


Fashion Originators’ Guild rica v. Feder: 


Trade Commission, 85 Ady. © 57; 61 Sup. Ct. Rep 
703, U. S. Law Week, 4229 (} 537, decided Marcl 
3, 1941). 

This opinion considers the lidity of an order of the 
Federal Trade Commission ordering the petitioners to 
cease and desist from certain practices done in cot 
bination which it found constitute unfair methods of 


competition tending to monopol) 

Some members of the combination design, manu 
facture, sell and distribute women’s garments, chiefly 
Others are engaged in the manufacture and 


dresses 


preparation of textiles from wl the garments art 
made. The Fashion Originators’ Guild of America 
is the instrumentality through w 1 the petitioners 


accomplish the purposes condemned by the Commission. 


The chief object which the combination sought to ac 
complish was the elimination of “style piracy’ —which 
is the copying of original styles or designs by com 
petitors of members of the combination 

The method of accomplishing this was a systemati 
boycotting of retailers w sell g ents copied by 


other manufacturers 


The Commission’s order was sustained by the Cir 


cuit Court of Appeals, and on certiorari by the Supreme 


ypinion by Mr. Justice BLack 
C 


} 


> compimnation S1 


| 
Because th 





stantially lessens and 
r 


} IT 1 to be violative oO} 





Paragraph 3 of the Clayton Act. In this connectior 


the opinion says: 


The relevance of this sect Clayton Act to 
petitioners’ scheme is shown by the fact that the scheme 


is bottomed upon system of sale under whic 





( 
textiles shall be sold to garment 1 turers only upon 
the condition and understanding that the buyers will not 
use or deal in textiles which are copied from the designs 
of textile manufacturing Guild members; (2) garment 
manufacturers shall sell to retailers only upon the condi 
tion and understanding that the retailers shall not uss 
or deal in such copied designs. And the Federal Trade 


Commission concluded in the language of the Clayton 
\ct that these understandings substantially lessene 
competition and tended to create a monopoly. We hold 





that the Commission, upon adequate and unchallenged 
findings. correctly concluded that this practice constitute 
an unfair method of competit! 


The combination is found contrary to the Sherman 
Act also. As to the illegality of the combination under 
that Act, Mr. Justice BLAcK states 

Not onlv does ti niar +} + hove discussed 

*Assisted by JAMES L. Homrre and Letanp L. TotMAN 


thus conflict with the principles of the 


findings of the Commission brit 
in its entirety well within the 
declared by the Sherman Act 
Act makes illegal every contt 


spiracy in restraint of trade 


g petit 
inhibit 
itself 


) 4 
everal states; Section 2 makes illegal « 
1 conspiracy which monopolizes or 
lize any part oO! that trade yr commn 
Sherman Act “competition not com! 
the law ot trace ° . And among 
which the Gu plan runs contr 


Sherman Act are these it narré 


vs the 


garment and textile inufacturers 
yurces from which retailers can bu 
retailers and manufacturers who decl 
the Guild’s program to an organized 
iway the freedon iction of re 
each to reveal to the Guild the int 
individual affairs and has bot 
tendency and its purpose and effe 
pression ot <¢ npetition trom the 


1 copied designs 


ion is in reality 





prescribed rules 


restraint of interstate commerce 
judicial tribunals for determinati: 
olations, and thus “trenches up 


national legislature and violates 
Che petitioners’ 
ing of the designs is tortious 


combination is rejected. 


Villinery Creators’ Guild, In 


argument that 


Commussion, (No. 25] decided the s 
a like order of the Commission resp 
combination in the millinery trade 
BLACK delivered the opinion here als 


Case No. 537 was argued by Charl 


the petitioner and by Mr. Si 
for the Commission 

Case No. 251 was argued by 
for the petitioners and Mr. S« 
for respondent 


licitor 


Mr. | 


licitor 
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National Labor Relations Act—Authority of Board 
to Restrain Unfair Labor Practices 

Under the National Labor Relations Act, a finding by 

the Board of one unfair labor practice does not justify an 

order to cease and desist from all unfair labor practices 

condemned by the Act, unless the others enjoined bear 


some resemblance to the one found to exist 
anticipated from the employer’s past conduct 


Vational Labor Relations Boa 
ing Co., 85 Adv. Op. 614; 61 Si 


Law Week, 4240 (No. —., decided Mar. 


In this case the Court passe 


scope of an order of the National 


ordering the respondent (1). to cease ar 
th the 


refusing to bargain collectively 
Newspaper Guild; and (2) to 
interfering with, 


restraining or 


in the exercise of their rights t 


other rights guaranteed by Section 7 


5 » 
Labor Relations Act: and (3 


rd v. I 
ip. Ct 


od on tl 


Lab 


Ww 
cease 


coet 


or are to be 


. 2 _ 
1041 
lidity and 
ns Boat 
esist f on 
Antor 
P ‘ 





= 





Chhint wn 


eA Ne IEE AS PR IRIEL 


i 








rd 








it, 194 SUPREME Col 
will ceas st as aforesaid, and bargain 
ely ganized representative of its 
( Its o1 included a provision direct 


reached, with the employees 








a ay 
ild be w la ed 
he Circuit Court \ppeals modified the order by 
gy irom it \ ns except those directing 
espo! le ) vit! he Guild on request 
to embor erstanding in a signed agree 
e Court, in an opinion by 
|USTICE STON eversed the judgment under re 
but reduced t | f the order by limiting it to 
( esponde and desist from interfering 
e collective | ning of the Guild rather than 
engaging practices defined in the Act. 
e opinion of Court states that there is no 
tory wal! é mmanding obedience 
eC! pr‘ | tatute wher only disobedi 
one o this and to the proper 
ler to the wrongful acts 
n¢ serves 
Ve cannot fi ithority or requirement in the 
fully « e! f Section 10(c), which di 
the Board t nding f fact showing the 
lal t rder the person 
Lise t t fro uch unfair labor 
tice Ne the Act which author 
the urt tior f the Board to enter a 
ee | fp é ng as so 
é vhole n part the order 
e B rd t us that the det f the Board 
ed irts may be 
é eeding ust, like 
l t ( t reasonable 
ficity t the t » do or re 
n fr ( l ear that the 
ity contert the rd to restrain the practice 
ch t ive committed is 
t an authority t n general ll other unlawful 
tice vhich it either found to have been pur 
persu t ( ted to the proven un 
wful condu 
We hold onl t tional Labor Relations Act 
es not give t ithority, which courts can 
4 tio! f all the pro 
is é ise the violation of 
i é rder restraining 
er lat ppear that they bear some re 
nce the em er has committed 
danger mi on in the future is to be 
pated f irse of his conduct in the past 
it just ( lo require it is no 
re one 1 g e Board than to a 
I And na fiel where subtleties of 
l priate to add 
inction of a court, 
formal observ 
der to bargain 
tive ple, discriminatory 
charge 11 ers may so affect the bargain 
g pi [ { i lation of the order. 
Ir. JUSTI lelivered a dissenting opinion, 
pressing the the B l’s order should be 
reed 11 
R. J \ E REED con 
ed in the 
€ case was ar¢ ir. Laurence A Knapp for 
one i eR (;. Denman for the 
ndet 
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Estate Tax—Status of Income from Decedent's 
Estate Received During Year After Death 


Where an executor of a decedent’s estate avails himself 
of the option to value the gross estate as of one year after 
the decedent’s death, rents, dividends and interest received 
during that year are not to be added to the gross estate in 
determining the value thereof, under Section 302(j) of the 
Revenue Act of 1926 as added by Section 202(a) of the 
Revenue Act of 1935. 


Maass v. Higgins, 85 Adv. Op. 590; 61 Sup. Ct 
Rep. 631, U. S. Law Week, 4231 (No. 274, decided 
March 3, 1941). 

In this opinion the Court disposed of three cases 
involving a question under section 302(j) of the Rey 
enue Act of 1926, as added by Section 202(a) of the 
Revenue Act of 1935. The question was whether, when 
an executor avails himself of the option extended by the 
estate tax law to value the decedent’s gross estate as 
of one year after the decedent’s death, rents, dividends, 
and interest received during the year are to be added 
to the value of the property from which they are de 
rived and included in the gross estate 

The Court, in an opinion by Mr. JUsTIC: ROBERTS, 
holds that they are not to be so included. After review 
ing the contentions of the parties, Mr. JUSTICE ROBERTS 
sets forth the view of the Court as follows: 


It is not denied that, in common understanding, rent 
interest, and dividends are income. Under the revenue 
acts, if such items are collected by a decedent’s estate 
the executors are bound to return them and pay tax 
upon them as income. In the case of a living holdes 
such receipts are never treated as on account of prin 
cipal. Nor does the promise to pay interest, rents, or 
dividends either to a living owner of the asset or to hi 
executor after death, which has not been legally sepa: 
ated from the asset of which it is an incident, have ar 
market value apart from the asset, or bear any invari 
able relation to the value of the capital asset. 

[It is true that a bond embodies two promises, one to 
pay the principal at maturity, the other to pay interest 
at intervals until maturity. And the promise to pay in 
terest or rent, or the « xpectancy ot dividends upon stoc k 
the amount of such payments, the past and prospective 
regularity of the payments, and other elements bearing 
upon the expectation of the receipt of income affect 
the value of any income producing property. But these 
elements are not separately valued in appraising the 
worth of the asset at any given time. It is the uniforn 
practice to value the asset as an entirety, taking into 
consideration all the elements that go to give it value 
in the market. 

In the appraisal of a decedent’s estate, rent or interest 
accrued to the date of death is properly treated as a 
capital asset. So also, on the sale of an interest bearing 
security, it is the uniform practice to add to the valu 
of the obligation, as such, accrued interest to the date 
of sale. Since the statute says that, at the option of 
the executor, a bond may be valued as of one year subse 
quent to the decedent’s death, the natural conclusion 
that the usual method of valuation shall be pursue 
whichever date is selected The method always ad ypted 
for valuation at death is the same used in fixing a sale 
price; that is, to take the market value of the bond an 
idd accrued interest to the date of transfer, at the rate 
stipulated in the instrument. It is not believed that 
Congress, in providing for two dates of valuation, in 
tended that a different method should be followed it 
one date were chosen rather than the other. 

Mr. Justice BLack and Mr. Justice DouGLas dis 
sented 

The cases were argued by Mr. Homer S. Cummings 
for the petitioners, and by Mr. Richard H. Demuth for 


( 


respondent, 
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Corporate Reorganizations—Priority of Creditors— 
Claims of Parent Company in Relation 
to Creditors of Subsidiary 


Self-serving agreements imposed by a parent corporation 
on its subsidiary in violation of the parent’s fiduciary duties 
will not be given effect against creditors of the subsidiary 
to protect stockholders of the parent. 

Creditors having a separate lien on different properties 
all subject to unified operation are entitled to fair treat- 
ment on the basis of the value of the property subject to 
their respective liens. If there are no separate earnings 
records for the properties subject to different liens, a form- 
ula must be devised for at least an approximate ascertain- 
ment of the value of their respective assets. 

In determining value, earning capacity is the essential 
criterion rather than values based on physical factors with- 
out regard to earning capacity. 


Consolidated Rock Products ( v. du Bois, 85 Adv 


Op. 603; 61 Sup. Ct. Rep 675 S. Law Week, 4216 
(No. 400, decided March 3, 1941 
The proceedings here reviewed were under Section 


/7(B) of the Bankruptcy Act, involving a parent com 
pany, Consolidated Rock Products Co., and its two sul 
sidiary companies, Union Rock Co. and Consumers 
Rock and Gravel Co. All the stock of the subsidiaries 
was owned by Consolidated, but each had outstanding 
mortgage bonds secured by liens on their respective 
properties. 

\ Plan of Reorganization ap] d by the district 


court called for the formation of ew corporation to 
take over all the assets of the three companies free from 


all claims. 

The Plan gave the subsidiaries’ bondholders 50% 
income bonds and 50% ferred stock for the prin 
cipal amount of the old bonds. But it allowed nothing 
for interest accrued and unpaid. Consolidated old pre 
ferred stockholders were given two new shares of com 
mon ($2.00 par value The old common stockholders 
of Consolidated were g 
mon ($2.00 par value) for each 5 sl 
at $1.00 per share. 

The control of the new company would vest in the 
old preferred stockholders of Consolidated, but would 
shift to the new preferred held he old bondholders, 
in the event of specified defaults. 

The Plan provided for the extinguishing of the old 
bonds of Union and Consun by Consolidated 
and for the cancellation of inter-company claims. Most 
important of the latter was one for over $5,000,000 

: 


to buy new com 
ires of old common 


13 
ld 
i 


asserted by the subsidiaries as owing from Consol 
idated. 

On unsatisfactory evidence the district court found 
that the value of the three companies, exclusive of going 
concern value and good will, exceeded the bonded debt, 
plus accrued and unpaid interest 

The district court also found that the present fair 
it yject to the trust 
indentures of Union and Consumers and was insuffi- 
cient to pay the face amount, plus accrued interest, of 
Nevertheless, that Court found it to 
be physically impossible to determine and segregate the 
properties which originally belonged to the companies 

resulted in a com 
mingling of the properties without any way of determin 


value of the assets was ai 
their bond issues. 


separately ; that unified operation 
ing the part belonging to the several companies sepa 
rately ; and that, as a consequence appraisal would 


be so indefinite and unsatisfactor to produce furthe 


confusion. 
The Circuit Court of A 


preme Court affirmed the judgment of the Circu 
Court of Appeals in an opinion by Mr. Justice Do 
AS, 
‘he opinion first points out that there was no suff 


cient valuation data to enable the Court to determi: 
whether the Plan was fair or not. An analysis of 
phase of the problem reduced it to two parts (a 
determination ot what assets are subject to the payme 
of the respective claims; and (b) the method of valua 
t10n 

\s to the first question, the Court emphasizes 
under the full and absolute priority rule of the B 


case and Los L1NGECLCS Lum er Products | », Case, altel 


7 , 
the bondholders of Consolidated have been satisfic 
4 





ts unmortgaged assets are subject to claims of th 
subsidiary companies, if their claim to $5,000,000, or 
any part thereof, 1s valid. The Court brushes asid 
he contention that the creditors of the subsidiaries ar¢ 
barred from recourse against the unmortgaged assets 
ot Consolidated, by reason of an inter-company agree 
ment which states that the claim is not for th benef 
of any third party. By reason of the breach of fiduciary 
duty which the parent company owes to the subsidiaries 





and creditors of the latter, that provision of the agree 
nent is found wholly ineffectual as against bona fide 
] 


reditors of the subsidiaries 

lhe opinion also finds the Plan defective becaus 
showing is made that it is fair as between the bor 
holders of Union and those of Consumers. With refe1 


ence to this the Court points Out that 


ot the new « 


ynpany is divided equally to service thi 


new securities issued to bondholdérs « t two sub 
sidiaries, notw standing that the as S i 
ich greater in volume and value tha ( 
sumers. The Court states that as they have no sepa 
ate earnings records, an appropriate formula must b 
designed to determine their separate values, saying 
That allocation is attacked here I 
lescriminatory against Union, on the ground that the 
ssets of Union are much greater 


lue than those of Consumers. It dos 


this record that Union and Consumet1 { lividual 
earnings records If they do not e€ appropriate 
formula for at least an approximate ascertainment 
their respective assets must be designed i spite o1 the 
lithculties occasioned by the cor ngling O St 
the issue of fairness of any plan of reorganizat 
between Union and Consumers bondhold cannot be 


The Court then appre aches the problem of the 
valuation, and strongly emphasizes the cri 
on of prospective earnings as indis] bl 


this, the opinion observes: 
| 





As Mr Just ce Holmes said in Ga sf0 farrisourg 

San Antonio R Co. v. Texas, 21 ( » ZiT. 226 
tation of income from it.” ... Such criterion is the 
appropriate one here, since we are dealing with the issue 
of solvency arising in connection with reorganization 
plans involving productive properties. It is plain that val 
uations for other purposes are not relevant to or helpful 





in a determi on of that issue, except as they may indi 
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rganization ol s well as insolvent companies. 
e opinion unqu isserts that the same rule 
pplies whether pany is either solvent or 1n- 
lvent in the equit the bankruptcy sense. 
bu he prior st be idapted to the re 
ements i lea nust allow for simpler 
more conserva pital structures. As to actual 
ition | ef refuses to lay down 
gid formula ests that practical adjustments 
CCCSSd 
Mr. Paul R. W irgued the case to1 petitioners 
No. 400, i Te. g, Jr., for peti- 
ers in No. 44 Kenn I ata for respon- 
nd Mr. S G Biddle for the S.E.C., 
cus Cu 


Federal Procedure—Removal of Causes—Finality 
of State and Federal Court Decisions 
Denying Removal 
Certiorari presenting the questions whether the Supreme 
Court may hold invalid a default judgment entered by a 
state court in a garnishment proceeding after denial by the 
state court of a petition for removal to a Federal district 
court, when, after denial of removal by the state court, the 
iefendant filed in the federal court a petition to remove, 
which the Federal court subsequently denied; and whether 
the state court was free to disregard a disclosure, filed in 
the Federal court before default judgment in the state court 

proceeding was entered 





Wetropolitan | Ins uv. Stevens. Adv. 
} 61 Suy \ res S.L.W . (No. 
25, decided M 194 
Phe opi y Mr. Justice MuRPHY 
Ids that the sta irt was authorized to enter the 
ault judgi petition for removal filed 
e state eprive court of power 
ict until the | Court had determined the issue 
removability a at the state court did not com- 
error in failing to accord legal effect to the dis 
osure filed 11 Federal court on petition for re- 
val. The opi ites that when a petition for 
10val is denied e state court the petitioner has 
ree alternatiy 1) to object to the rule, save an 
xception, and litigate the state courts, in which case 
e may have th of the state court denying his 
etition for ré 1¢ | in the state appellate 
irts and proj 5 the Supreme Court of the 
nited States; (2 e may remove the suit to the Fed- 
il court de ling of the state court, in which 
ise 1f the Feder rt entertains jurisdiction, his ad- 
ersary after filin; lgment may contest the question 
appeal in the Federal courts; or (3) he may proceed 
both courts at same time, in which case he and 
adversary ma btain review of removability by 
> respective < itlined 
The opin po ut that the removing party is 
protected whichever course he elects for if he makes 
imely appli moval and properly objects to 
ts denial by the irt, participation in subsequent 
ceedings in t tate court does not waive his claim 
have the case litigated in the Federal courts; and if 
e removes the e notwithstanding the state court 
ruling, he eless resist further action by his 
onent in the state urt 
The opini t t, however, that if the Federal 
ourt refuses t ume jurisdiction and remands the 
ase, the issue movability is foreclosed, since sec- 
mn 28 0 ( il Cod ecludes the review of a 
emand order, directly or indirectly. Thus assuming 
he state irt had jurisdiction, it was for that 
t to dete I effect of the disclosure in the 
Federal court a1 to disregard it if it saw fit. The 
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opinion points out that if in cases like the present the 
state court is assured that the Federal court will 
promptly decide the question of removability, it is bet 
ter practice to await that decision, but it is not a denial 
of a Federal right if the state court fails to do so and 
the cause was not removable. 

The case was argued on February 13, 1941, by Mr. 
Alan W. Boyd for petitioner and by Mr. B. A. Wend 
row and Mr. William E. Crane for respondents. 


Summaries 
Admiralty—Limitation of Liability—Survival of 
Personal Liability for Torts—Effect of 

State Statutes 
Chambers, 85 Adv. Op. 569; 61 Sup. Ct. 
Law Week 4244, (No. 373, decided 


Just v. 
Rep. 687; U. S. 
March 3, 1941). 

Certiorari was granted here to determine whether in 
an admiralty proceeding for limitation of liability 
brought by the estate of the owner of the vessel, the 
personal liability of the owner for the personal injuries 
to guests upon the vessel, rising out of the tort, sur 
vives the death of the owner. 

The Courts opinion by Mr. Cuier Justice HuGHeEs 
holds that since the accident occurred within the mari 
time waters of the State of Florida, in which by local 
statute the right of action survives the wrongdoers death, 
the liability survives. This conclusion is based upon the 
underlying policy of limitation of liability proceedings in 
admiralty to determine all claims against the vessel and 
its owner arising out of the controversy, even though 
limitation is not granted. The opinion holds that the 
Florida Statute removing the common law restriction 
on survival of personal claims has in this case modified 
the admiralty rule that the libability does not survive. 

The case was argued on February 5 and 6, 1941, 
by Mr. Raymond Parmer for respondent and concluded 
by Mr. W. O. Mehrtens for petitioner. 

Federal Procedure—Sufficiency of Evidence to 
Sustain Verdict—Motion for Directed 
Verdict 

Convay v. O’Brien, 85 Adv. Op. 574, 61 Sup. 
Ct. Rep. 634; U. S. Law Week 4227, (No. 344, decided 
March 3, 1941). 

Certiorari to review the judgment of the Circuit 
Court of Appeals which reversed and dismissed an ac 
tion in the district court arising out of an automobile 
collision and brought under the Vermont Guest Occu 
pant law, which requires the plaintiff to prove the gross 
negligence of the defendant. At the close of the case, 
defendant had made a motion for a directed verdict, 
which the district court denied. The case had then 
been submitted to the jury, which brought in a yerdict 
for the plaintiff. The question was presented whether 
under Rule 50(b) of the Federal Rules of Civil Pro 
cedure, the circuit court correctly dismissed the case, in 
stead of ordering a new trial, since no motion for judg 
ment notwithstanding the verdict was made by the 
defendant in the district court. 

The Court’s opinion by Mr. Justice REep reviews 
the evidence in some detail in the light of the Vermont 
law. It concludes that the district court correctly sub 
mitted the case to the jury, and that the circuit court 
erred in deciding that it should not have done so. In 
this view of the case the opinion finds it to be unneces 
sary to construe Rule 50(b). 

The case was argued on February 4 and 5. 1941, by 
Mr. Paul E. Lesh for petitioner and by Mr. Edwin W 
Lawrence for respondent. 
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Federal Procedure—Sufficiency of Evidence to 
Sustain Verdict—Motion for Directed 
Verdict 


Berry v. United States, 85 Adv. Op. 576; 61 
Sup. i. Rep. 637; U. S. Law Week 4227. (No. 336, 
decided March 3, 1941). 

Certiorari to review the judgment of the Circuit 
Court of Appeals which reversed and dismissed an ac- 
tion in the district court arising out of a War Risk 
Insurance policy. At the close of the trial, the gov- 
ernment moved for a directed verdict, which was de- 
nied. The jury returned a verdict for the plaintiff. 
Here, as in Conway v. O’Brien, Supra, the govern- 
ment had made no motion for judgment notwithstand- 
ing the verdict, and the question was presented whether 
the action of the circuit court was correct under Rule 
50 (b) of the Federal Rules of Civil Procedure. 

The Court’s opinion by Mr. Justice BLack, ap- 
proaches the problem in t 
case, and concludes as in that case that there was evi- 
dence from which the jury could conclude that the 
plaintiff was totally and permanently disabled, and 
therefore the verdict should have been allowed to stand 
The proper procedure under Rule 50(b) is therefore 
not decided. 

The case was argued on February 4, 1941, by Mr. 
Ernest W. Gibson, Jr., and Mr. C. L. Dawson for peti- 
tioner and by Mr. Warner W. Gardner for respondent 


Federal Procedure—Intervention—Anti-Trust 
Proceedings 


Missouri-Kansas Pipe Line Company v. United 
States, Panhandle Eastern Pipe Line Co. v. U. S., 


85 Adv. Op. 586; 61 Sup. Ct Rep 666: U. S. Law 


Week 4221, (Nos. 268 and 269, decided March 3, 


1941). 
Appeal from an order of a district court which de- 
nied two attempts to intervene in a proceeding insti- 


tuted by the government to reopen a consent decree 
obtained by it in 1935 by suit in equity to enforce the 
anti-trust laws. The intervention was sought on behalf 
of the Panhandle Company. The protection of that 
company's opportunity to compete, had been the objec- 
tive of the original consent decree. 

The court’s opinion by Mr. Justice FRANKFURTER 
holds that since Panhandle’s right to economic inde- 
pendence was the heart of the controversy, and was 
explicitly provided for in the decree, which also pro- 
vided that Panhandle might “upon application,” “‘be- 
come a party” to enforce those provisions, the district 
court was in error in denying the applications to in- 
tervene, and its determination was appealable. It holds 
that the fact that the efforts to intervene were not made 
by Panhandle, but by another corporation which had 
formerly controlled Panhandle, but which now owned 
only a minority of its stock does not defeat its right to 
assert Panhandle’s interest. It also holds that the gen 
eral doctrines of Rule 24(a) of the Federal Rules of 
Civil Procedure are inapplicable, since the protection of 
the rights conferred by the consent decree was the sole 
purpose of the motion. 

Mr. Justice RoBerTs 
the result. 

Mr. Justice Dovcias and Mr. Justice Murpny 
did not participate. 

The case was argued on February 12 and 13, 1941, by 
Mr. Arthur G. Logan and Mr. Robert J. Bulkley for 


noted partial disagreement in 


Panhandle Eastern Pipe Line Co. and Missouri-Kansas 


he same way as in the Conway 


VoL. 27 


Pipe Line Company; by Mr. Douglas M. Moffat and 
Mr. William H. Button for Columbia Oil and Gasolin 
Corp.; by Mr. James H. Lee as amicus curiae for As 
sistant Attorney General Arnold for United States. 


Federal Procedure—Habeas Corpus—Due Process 


of Law 
Ex parte Cleio Hull, 85 Adv. Op. 583; 61 Sup 
Ct. Rep. 640; U. S. Law Week , (Ne Original 


decided March 3, 1941). 

In this case the petitioner had been convicted of an 
offense by a state court and later paroled. Subse 
quently he was convicted again and returned to prison 
was con 

held be 
fore the state parole board which passed petitioner in 
definitely toward the maximum sentence for the first 
Petitioner then prepared a petition for habeas 


for a new term,- Since the second convictio1 


sidered as a violation of parole, a hearing was 


offense. 
corpus, which the prison officials failed to allow to be 
perfected because of a prison regulation which required 
all legal documents to be approved by 
board officials. In spite of this rule the 
somehow filed with the Supreme Court after much de- 
lay. It charged that the prison regulation was invalid 
as a denial of procedural due process. 

As to this, the opinion of the Court by Mr. Justict 
MurPHY, sustains the 
though the considerations prompting the regulation are 
meritorious, yet the state may not thus restrict the right 
to apply to a Federal Court for the writ, and the suff 
ciency of such an application is fog the court to deter 


ertain parole 


yetition was 


petitioner, observing that al 


4 


mine, 

It was argued that the petition was premature, since 
it attacks the second conviction, while petitioner is still 
confined under his first conviction by revocation of his 
parole. The opinion holds the application not to be pre- 
mature, since he was at liberty on parole when the second 
offense was charged against him, and the recommit 
ment was, in any event, due solely to the second con 
viction. The court then considers whether the petition 
should be entertained, and an answer required, as to the 
alleged variance in pleading and proof at the second 
trial, concerning the date of commission of the offense. 
\s to this, the court concludes that the showing made 
by the petition is insufficient and the mot 
to file it was therefore denied. 


mn for leave 


Federal Taxation—Estate Tax—‘“Insurance” 
Defined 


Helvering v. Le Gierse; Keller v. Commissioner, 85 
Adv. Op. 594 and 597; 61 Sup. Ct. Rep. 646 and 651; 
U. S. Law Week 4213, 4214. (Nos. 237, 371, decided 
March 3, 1941). 

Certiorari to resolve conflicting decisions as to the 
meaning of the words “receivable as insurance”’ used in 
Sec. 302(g) of the Revenue Act of 1926, which pro 
vides for valuation of the gross estate of a decedent 
for purposes of taxation and exempts certain insurance 
from the estate. The policy involved in number 237 
was obtained by the decedent at the age of 80, less 
than a month before death, simultaneously with a stand 
ard form annuity contract, and provided for a lump 
sum payment of $25,000 to decedent’s daughter at de 
cedent’s death. The premium was paid in full when 
the contracts were executed. No physical examination 
was required, and the insurance contract would not 
have been issued without the annuity contract. The 
transaction in No. 371 was similar, except that there 
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physical examinati vas required, and the original 


} 


nsideration for the contract was subsequently in- 
reased. 
[he Court’s opinions by Mr. Justice Murpuy holds 
the meaning of the statute is that the amounts re- 
ved as insurance must be received as a result of a 
insaction which involved an actual “insurance risk” 
the time the transaction was executed. They con- 
ide that the contra in issue did not involve such 


risk In reaching this conclusion the Court em- 
tionship of the annuity and the 


ance. It fin reason for different conclu- 
s in the two cases because of their slightly differ- 
cts. The Cu stice and Mr. Justice Ros- 
s indicated their dissent for the reasons stated in the 
uit court opinion in Commissioner v. Le Gierse, 110 
2d) 734 
237 was argu m January 9 and 10, 1941 by 
Frederick O. McKenzie for respondents ; No. 371 
argued on January 10, 1941 by Mr. Ferdinand T. 
d for petitioner th cases were argued for the 
ondent by Assistant Attorney General Clark. 


Safety Appliance Acts—Enforcement of Rights 
Created 
nt) road of New Jersey, 85 Adv. 
ip. Ct. Rep. 662; U. S. Law Week 4225 


Certiorari to revi judgment on a verdict for peti- 
ner in an action f rsonal injury. The injury was 
istained by petitioner while engaged in intrastate 
insportation, but in employee of a rail carrier en- 
iged also in interstate commerce. It was found to have 
of a defective appliance, which 


en caused by thi 


mnstituted a violation by the respondent of the Fed- 
il Safety Appliance Acts 
[he action was brought at law in a federal court in 


Pennsylvania, on the ground of diversity of citizenship. 
he Circuit Court reversed the judgment of the District 
urt on the grout at petitioner’s remedy lay solely 
the Pennsylvania Compensation Act, and was not 
gnizable at law. 


On certiorari tl the ruling of the Circuit Court, 
s reversed in an opinion by Mr. Justice Reep. The 
pinion points out the Safety Appliance Acts cre- 

the right of re ry in the circumstances here in- 
lved, but leave the remedy to the discretion of the 
tates. An analysis he rulings in Pennsylvania then 
lows, leading to the conclusion that in Pennsylvania 


e State Compensation Act leaves the enforcement of 
ghts fixed by federal statutes as they were prior to 
he enactment of the state legislation. 

Mr. Justice R rs dissented without opinion, 
The case was argued by Mr. Fred B. Gernerd for 
e petitioner, and Mr. Henry B. Friedman for the 
espondent. 


Torts—Fraudulent Representations in Sale of 
Securities 

Equitable Life Ins. Co. of Iowa v. Halsey, Stuart & 

»., 85 Adv. Op. 631; 61 Sup. Ct. Rep. 623, U. S. 

iw Week, 4236 (N 291, decided March 3, 1941). 

This certiorari reviews a judgment of the Circuit 
Court of Appeals reversing a judgment of the United 
States District Court for Northern Illinois, entered on 
i verdict for the petitioner for $66,150 

The petitioner's action was for damages for losses 
sustained in consequence of the purchase of certain 


ocal improvement bonds, which, as alleged, the peti- 
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tioner was induced to make by the respondent's fraudu- 
lent representations. 

The alleged misrepresentations involved the location, 
extent and value of property within the local improve- 
ment district, the amount of indebtedness of the district 
and the financial condition of a guarantor of the bonds. 

The respondent’s defense rested chiefly on a “hedge 
clause,” in the offering circular to the effect that: “All 
statements herein are official, or are based on informa- 
tion which we regard as reliable, and while we do not 
guarantee them, we ourselves have relied upon them in 
the purchase of this security.” 

The Supreme Court, in an opinion by Mr. Justici 
STONE, reversed the ruling of the Circuit Court, and 
held that the case had been properly submitted to the 
jury on instructions as to Iowa law relating to fraud 
ulent representations, the purchase having been induced 
in Iowa. ‘The instructions approved as correctly stat 
ing the Iowa law on the subject relate chiefly to reckless 
statements and half truths. The Court notes that even 
the “hedge clause,” on the evidence, was made under 
such circumstances as to permit a finding by the jury 
that it was false itself. 

The case was argued by Mr. Joseph G. Gamble for 
the petitioner, and by Mr. Edward R. Johnston for 
the respondent. 


Gift Tax—Exemption of Gift to Extent of $5,000— 
Status of Beneficiaries of a Trust 

Helvering v. Hutchings, 85 Adv. Op, 623; 61 Sup. 
Ct. Rep. 653; U. S. Law Week, 4233 (No. 419, decided 
March 3, 1941). 

United States v. Pelzer, 85 Adv. Op. 624; — Sup. 
Ct. Rep. —; U. S. Law Week, 4234 (No. 393, decided 
March 3, 1941). 

Ryerson v. United States, 85 Adv. Op. 629; 61 Sup. 
Ct. Rep. 656; U. S. Law Week, 4235 (No. 495, decided 
March 3, 1941). 

Three cases present questions under Section 504(b) 
of the Revenue Act of 1932. 

In No. 419, the Court, in an opinion by Mr, Justice 
STONE, determines that the $5,000 exemption allowed 
by that section applies to the several beneficiaries, sep 
arately, who receive gifts under a transfer under a sin 
gle trust. The Government’s contention was that the 
trust or the trustee is the donee, and as there was but 
a single trust only one deduction of $5,000 was allow 
able, although there were seven beneficiaries under the 
trust. This argument was rejected. 

In No. 393, in addition to the foregoing question, 
there was also involved a question as to whether cer- 
tain gifts were future interests, which by the terms of 
the statute are not entitled to the benefit of the $5,000 
exemption. The Court, in an opinion by Mr, JUSTICE 
STONE, examines the terms of the trust, and concludes 
that the interests created for the beneficiaries were fu- 
ture interests. The Court holds that determination of 
whether interests are future interests within the mean- 
ing of the Revenue Act is not controlled by local defini- 
tions of property or refinements of conveyancing under 
State law. 

In No. 495, again, the questions open concerned the 
status of gifts in trust as future interests. An examina- 
tion of the two trusts involved led to the conclusion that 
they were “future interests.” The opinion of the Court 
by Mr. Justice Stone, observes that “all who might be- 
come entitled to the use and enjoyment of the trust, 
principal and income, were ascertainable only upon the 
happening of one or more uncertain future events, sur- 
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CALIFORNIA UNFAIR PRACTICES ACT AND FAIR 
TRADE ACT 
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which rates were established under the jurisdiction of 
the Railroad Commission and furnished by any public 
utility corporation. 

At the legislative session of 1931 several sections 
were amended, but the statute was not broadened to 
cover unfair trade practices other than discrimination.” 
\t the same session the Fair Trade Act was adopted.* 
In 1933 two amendments were passed, one prohibiting 
the secret payment or allowance of rebates, refunds, 
commissions, or unearned discounts or secretly extend 
ing to certain purchasers special services or privileges 
not extended to all purchasers purchasing on like terms 
and conditions, to the injury of a competitor, and where 
such payment or allowance tended to destroy competi- 
tion ;* the other forbidding the sale of any article or 
product at less than the cost thereof to the vendor, or 
the giving away of any article or product, for the pur- 
pose of injuring competitors and destroying competi- 
tion.” 

3y an amendatory statute passed in 1935 the entire 
act was completely revised and the sections renumbered, 
several provisions were clarified, definitions changed, 
and new definitions added. In 1937 several sections 
were amended, two were repealed, and new sections 
added covering matters which, by experience in the en- 
forcement of the statute, had been found to be neces- 
sary.’?. By these amendments the practice of using any 
article or product as a “loss leader’ was prohibited, 
loss leader being defined as any article or product sold 
at less than cost for the purpose of inducing the pur 
chase of other merchandise, or which might have a 
tendency to mislead or deceive purchasers, or which 
diverted trade from or otherwise injured competitors. 
In 1939 the act was again amended.*® It is now pro 
vided that if the court shall find, in any action to enjoin 
a violation of the statute, that a defendant has violated 
any of its provisions the court must and shall enjoin 
him from so doing, and, in addition, the court may, in 
its discretion, include such other restraint as it deems 
expedient in order to deter the defendant from com- 
mitting a future violation of the act. 

Purpose of the Statute 

The prevention of injury to competitors and of de- 
struction of competition is the theme of the statute. The 
legislature has declared that the purpose of the act is 
to safeguard the public against the creation or perpetu 
ation of monopolies and to foster and encourage compe- 
tition by prohibiting unfair, destructive, and discrimi- 
natory practices by which fair and honest competition 
is destroyed or prevented.® Discrimination in prices as 
between localities,’ selling for less than cost, and the 





2. Stats. 1931, ch. 617, p. 1333. 
Stats. 1931, ch. 278, p. 583. 
4. Stats. 1933, ch. 261, p. 793. 
5. Stats. 1933, ch. 504, p. 1280. 
6. Stats. 1935, ch. 477, p. 1546. 
7. Stats. 1937, ch. 860, p. 2395. 
8. Stats. 1939, ch. 175, p. 1424. 
9. UPA Sec. 13; Stats. 1937, ch. 860, p. 2395 


10. UPA Sec. 1; Stats. 1937, ch. 860, p. 2395. 
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use of loss leaders'! are unlawful only when done for 
the purpose of destroying competition or injuring com- 
petitors, and the secret payment or allowance of re 
bates, refunds, and commissions is forbidden if it tends 
to injure a competitor or to destroy competition.’* The 
doing of any of these acts without malevolent intent 1s 
not forbidden. A statute which prohibited price dis 
crimination between different localities, without quali 





fication as to intent, was held to be unconstitutional as 
impairing the private right of freedom of contract,'* but 


a law forbidding price discrimination between different 
sections of the state “intentionally, for the purpose of 
destroying the competition of any regular established 
dealer” was sustained." 

Under the California statute intent is the gravamen 
of the offense, and, like any other necessary allegation, 
must be alleged in a complaint seeking an injunction 
or in a criminal complaint, and must be proved. But 





proof of one or more acts of selling any article or prod 
uct below cost or at discriminatory prices, or of giving 
the same away, together with proof of the injurious ef 
fect of such acts is presumptive evidence of the purpose 
or intent to injure competitors or to destroy competi 
tion. This is a disputable presumption and may be 
overcome in the same manner as other such presump- 
tions. When a trade or industry of which the person 
complained against is a member, has an established cost 
survey for the locality in which the offense is alleged to 
have been committed, the cost survey is deemed to be 
competent evidence to be used in proving the defend- 
ant’s costs'® and “cost” is defined by the statute.17 Such 
a cost survey, it will be observed, is not conclusive evi 
dence, but the defendant may rebut it by other evidence. 
As the cost survey is declared by the statute to be com- 
petent evidence, if it is not refuted by the defendant 
the court would no doubt accept it as sufficient proof 
of the defendant’s costs 

The constitutionality of the Unfair Practices Act has 
been sustained.’® In the Wholesale Tobacco Dealers’ 
case the Supreme Court states that the police power of 
the state extends not only to the preservation of the 
public health, safety, and morals, but to the protection 
and promotion of the public welfare, that such power 
is frequently used to promote the general prosperity 
of the state by the regulation of economic conditions, 
and that the welfare of the state and its people is pro 


moted and preserved by the prevention of monopolies 


and the fostering of free, open, and fair competition 
and the prohibition of the unfair trade practices men 
tioned in the statute. 

After the decision in the Tobacco case, trade associa- 
tions throughout the state, and particularly in Los An 
geles County, began an intensive campaign to enforce 
the statute. As it is a new subject, novel questions 
constantly arise with reference to the enforcement of 
the act. Obviously, one of the first to be raised was 
who may maintain an action to prevent its violation. 

Who May Maintain Action 

Injunction suits, generally speaking, are required to 

be brought by an injured party, and he must allege 





11. UPA Sec Stats. 1939, ch. 175, p. 1424 

12. UPA Sec. 7; Stats. 1935, ch. 477, p. 1546 

13. Fairmont Creamery C 

14. Central Lumber Co. v. South Dakota, 226 U. S 

15. UPA Sec. 5: Stats. 1937. ch. 860. p. 2395 

16. Ibid. 

17 TPA Sec 3: note 11, supra 

18. Wholesale Tobacco Dealers Bureau v. National Candy etc 
Co., 11 Cal. (2d) 634: Dunnell v. Shelle 8 Cal. App. (2d) 
119; People v. Kahn, 19 Cal. App. (2d Supp.) 758. See also 
Balzer v. Caler, 11 Cal. (2d) 663 
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damage or injury to himself, but express special provi 
sions are made by the Unfair Practices Act for th 
maintenance by any person or any trade association 

actions to restrain violations’’ and it is not necessary to 
allege or prove actual damage or injury, or the threat 
thereof, to the plaintiff.2° A special act dealing with a 
particular subject prevails over existing provisions of 
a general law.*!_ The Unfair Practices Act, while 
eral in the field which it covers, nevertheless is a spe 





cial statute dealing with the single specific subject of 
unfair trade practices and its provisions authorizing ac 
tions for injunction to be maintained by any person o1 
trade association is given effect, prevailing over the 
general statutory provisions relating to the granting 
of injunctions.** The term “person” used in section 10 
is comprehensive and includes any person, firm, asso 
ciation, organization, partnership, business trust, com 
pany, corporation, or municipal or other public corpora 
tion.** A trade association is entitled to maintain suc 





an action without alleging damage to itself occasioned 
by the defendant’s violation of the statute.** A statute 
may confer the right on private individuals to bring ac 
tions in the public interest although the persons who 
prosecute the actions will suffer no damage from the 
acts if not enjoined.*® Actions to enfot th 
Practices Act are not brought expressly in aid of any 
individual, although the restraint of unlawful competi 
tion is a direct benefit to the offender’s competitors. The 
injunction is for the benefit of the public in general in 


6 


that it carries out the purpose of section 13 of the act 
by restraining unfair practices. 


Frequently at preliminary hearings, held to determine 
whether injunctions pendente lite’ should issue, the 
court 1s compelled to reach its conclusion from aff 


davits filed by the respective parties that are in d 
conflict as to whether the defendant has violated the 
law. In such cases the court must balance the conveni 
ences and determine which order, the granting or the 
refusing of a preliminary injunction, will cause less 
harm pending the trial.2* When a defendant denies 
that he has violated the statute it is customary to argue 
that he should not be burdened with the stigma of an 
injunction. This must be taken into consideration with 


other matter contained in the affidavits in balancing the 
conveniences and in doing equity as neat is is pos 
sible in view of the conflicting statements. Ii pre 

liminary injunction is granted it can do no more than 
prevent unlawful trade practices, and the defendant will 
not be restrained from doing anything which the law 
permits. On the other hand, if the preliminary injun 


; 


tion is denied the defendant may continue to commit 


the same acts with which he is charged, together witl 
other unlawful practices, to the injury of his com 
petitors.*% 

19. UPA Sec. 10: Stats. 1939, ch. 175, p. 1424: Civil Code 


sec, 3369 


20. UPA sec. 10; note 19, supra. 

21. So. Cal. Allied Food Bureau v. Carnat ( Super. Ct 
Nov. 1939, 3 CCH par. 25,344, PH 97,035; Better Business 
Bureau v. Consol. Appliance Dealers, Supe t. May 1940 


CCH par. 25,465, P-H par. 97,083 
c 


22. Better Bus. Bureau v. Consol. App. De s, note 21 
supra 

23. UPA sec. 16; Stats. 1937, ch. 860, p. 2395 

24 Wholesale Tobacco Dealers’ case, note 18 ra Bette 
Bus. Bureau v. Consol. App. Dealers, note 21, supr Institute 


of Automobile Dealers v. Dunham & Co., Super. Ct. Nov. 1940 
CCH par. 25,559, P-H par. 97,125 
25. Inst. of Auto. Dealers v. Dunham & Co., note 24, supra 
26. Note 9, supra 
27. Food & Grocery Bureau yv. Great Atl. & Pac. Tea Co.. 
Super. Ct. Dec. 1938, 3 CCH par. 25,188 
28. Ibid 
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Conflict of Statutes 


An action was col need against a dai ompany~* 
arging that it had riminated in prices by selling 
ilk at a lower price ne portion of the county than 
another, had sold 1 t less than cost, had engaged 
the practice of sé as a loss leader, and had 


ade secret payment ywances of rebates, refunds 


nd commissions e defense was that the restric 
ons of the Unfair Practices Act were inapplicable to 
e sale of milk but that the Milk Stabilization Act,°® 
hich delegated to the Director of Agriculture the ad- 
inistrative duty of prescribing minimum wholesale and 
inimum retail prices of fluid milk and fluid cream, 


is paramount as se products, It was held in 
I 


at case that the Unfair Practices Act was general in 
ts effect in that it applied to the sale of all articles and 
mmodities, and that the Milk Stabilization Act was 





special act regulatit price of fluid milk and fluid 


ream only, withdrawing those commodities from the 
eld of competitiy ile in which other commodities 
emained under the Unfair Practices A ind therefore 


vas a special act k precedence over the Un 
ir Practices fluid milk and fluid cream.*! 
The same ruling w made in an action brought by 


n ice cream mant turer! to restrain a competitor 
rom allowing rebates and refunds.*? 
One who is et ed in the printing business and 
ints circulars and newspapers in quantities for other 
rsons iS a producet is customers are purchasers, 
e newspapers and circulars are articles or products 
general use or umption, within the meaning of 
Section 1 I the stat nd an myuncti will lie to re 
train the printet lling his product for less than 
st and from usi! ! irticle or product as a loss 
ader for the purt 1 11 juring a competitor or of 
lestroying competit he application of the Unfair 
Practices Act to the busiress of printing newspapers 
s not an unconstit nal abridgment of the freedom of 
he press. The statute does not purport to restrict or 
egulate the material printed in newspapers or the 
anner of their lation but merely prohibits the 
inter, as a contracting producer lving articles to 
s customers, from selling the finished product below 
: r using 1 ler 34 


The equitable hat he who comes into equity 
must come with clean hands is frequently offered as a 
lefense. Injunctions have been refused in cases com 
menced by a trade organization, primarily for the bene 
fit of its members, only incidentally on behalf of the 
general public, where it is shown that some of the mem 


have been ilty of the unfair 


practices charged in the complaint. In an action 


‘ 


bers of the asso 





brought by buil material dealers’ association to 
njoin a nonmeml! from selling materials at less than 
cost and it was vn without contradiction that 
members of the association had agreed to raise prices 
horizontally and to present identical bids on materials 
» be used on a particular job. an injunction was re 
29. So. Cal. Allied Food Bureau v. Carnation Co., note 21 
bra 

30. Agricultural Code, Div. TV, ch. 10; Stats. 1935, ch. 241, 
», 922: Stats. 19 } p. 42: ch. 57. p. 151: ch. 710. p. 1988 
31. So. Cal. Allied Food Bureau v. Carnation Co., note 21, 
ipra 

32. Balian Ice ( Golden State ( Super. Ct. Oct 
1940, CCH par. 25.! P-H par. 97.111 

‘ Newenaner & ("ss Printing Accn. ¥ Acme Color Print 
Cc; Super. Ct.. Fel 0. CCH par. 25.390. P-H nar. 97.055 

4. Thid 


fused. In a group of cases brought by an automobile 
dealers’ association to restrain some of its members 
from selling at less than cost, and the actions appeared 
to have been brought on behaif of the members of the 
association and did not purport to have had the public 
benefit in mind, and the association asserted that it 
disclaimed representation of members who had sold au 
tomobiles contrary to the statutory restrictions, the in- 
junction was denied because if granted it would have 
redounded to the benefit of the members who ad- 
mittedly had violated the statute as well as to the bene- 
fit of nonoffending members.*® A scheme at one time 
in vogue in Los Angeles for the sale of radios, washing 
machines, and other household appliances, was the giv- 
ing of merchandise credit checks which would apply on 
the sale price of articles purchased by the holders of 
the credit checks. In an action to restrain such prac 
tices it was shown by the affidavits that no discount 
could be obtained on the marked price of the article if 
payment was offered in cash, although the credit checks 
were accepted as part payment.** It was held that the 
allowance of credit on presentation of a credit check 
was a gift in violation of the Unfair Practices Act, and 
that if credit was advertised and not given the defend 
ants would be guilty of false advertising in violation of 
section 654a of the Penal Code. A preliminary injun 
tion was granted restraining this practice and after 
trial of the case on its merits the injunction was made 
permanent 
Sales to Governmental Agencies 

Two cases have been before the court involving sales 
at less than cost to governmental agencies. In one it 
was held that the statute covered sales of merchandis« 
to an agency of the United States government,** on 
the theory that the Unfair Practices Act does not lay 
a burden on the rights and privileges of the United 
States, and that if a vendor is prohibited by law from 
selling merchandise to the Federal government for less 
than cost the burden on the government of paving the 
additional price was remote and consequential, like a 
state tax on gross receipts*® and an occupation tax*® 
imposed on a government contractor. In the othe: 
case‘! sales to a municipal corporation were held to b: 
within the restrictions of the statute, notwithstanding 
the power given to cities by the state constitution to 
provide in their charters that they may make and en 
force all laws and regulations in respect to municina! af 
fairs,*? of which provisions the City of Los Angeles had 
availed itself in its freeholders’ charter and notwith 
standing the requirement of the city charter that the city 
purchase from the lowest and best regular responsibl 
bidder 

Although the constitutionality of the statute has 
been sustained as being within the police power of the 
state,** several objections to its validity have been 
made on grounds not discussed in the Wholesale To 
bacco Dealers’ case. The act declares a violation of its 

35. Metr. Dist. Material Dealers Assn. v. Eastside Bide 
Materia's Co., Suner. Ct. April 1940, CCH par. 25,441, P-H 
par. 97,078 

36. Inst. of Auto. Dealers v. Chrysler Sales Corp., Super 
Ct. Nov. 1940. CCH par. 25,566, P-H par. 97,126 

37. Better Bus. Bureau v. Consol. App. Dealers, note 21 
supra. 

38. Metr. Dist. Materials Assn. v. Eastside Bldg. Mat. C 
Super. Ct., Aug. 1940, CCH par. 25,521, P-H nar. 97,10° 

39. James v. Dravo Contracting Co., 302 U. S. 134 

40. Silas Mason Co. v. Tax Commission, 302 U. S. 186 

41. Inst. of Auto. Dealers v. Dunham & Co., note 24, supra 

42. Const. of Cal., Art. XI, secs. 6 and 8. 

43. Note 18, supra. 




















59 


provisions to be a crime as 
enjoined in a civil actior It 
complaint in an injunction suit 
the act necessarily cl 
committed a crime, erg é 
to have a jury determine the 
objection was rejected on the 
one in equity and not on the 


analogous to a civil action to abat 


when the maintenance of the nui 


a penal law.** The act does 
power from the criminal court 


flict punishment for the commi 


equity court has no such power 
continued commission of acts 
though the acts complained of 
The Unfair Practices Act pr 

dies. A criminal prosecution 1 


is convicted, in the usual punis! 


prisonment. He is penalized 
prevented from continuing to 
a civil action an injunction per] 
further unfair trade practices 
thus promoting the purpose of tl 
statutes as this obedience is n 
repeated punishment for viola 
Another objection made to t 
that it forbids sales at less 
definition of the term 
tain, and for that rez 
a reasonable standard of guil 


by the legislature to prescrib 
] 





must be exact, or 
precise method oft accounting. 
business men generally meat 


arrived at by a reasonable rule 


The Fair Trade Act 
The Fair Trade Act was ado 1 i 


1e passage of this act ¢ 


dor and a vendee wherehr the 


merchandise at prices fix¢ 

dor had been held 

purchased from the original vet 
contract was held bound there} 
enforceable at the sui 
such contracts could n 
the original vendee unless su 
to sustain the origin | endor 
ods attempted by manufacturers 
were rendered ineff | 
preme Court whicl 


ufacturer and his vendet 


ich 1e] 1 


and that restrictions as to resal 
tended through successive sal 
title to the commodity.” 

These efforts failing, res 
Section 1 of the Fair Trade A 


$4. Inst. of Auto. Dealers Dut 

45. Ibid; People v. Stralla, Suz 
Mar. Cas. p. 1508. 

16. Inst. of Auto. Deale D 
People v. Kahn, note 18 t 

$7. Stats. 1931, ch. 278 Ss 

18. Grogan v. Chaffee, 156 ¢ 

49. Ghirardelli Co. v. Hunsick 

50. Bobbs-Merrill Co. v 








Medical Co. v. John D. Park & Sons 
Bauer v. O'Donnell, 229 U. S. 1; Strau 
hine Co., 243 U. S. 490; Boston St 
phone Co., 246 U. S. 8 


is a violation ol 








purchased fron 


pe It] 
which 


producer or owner of 
fair and open 
general class produced by others. Ita ilidat 
tracts which provide that the buyer 
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fixing of the resale 


the trade-mark, brand, name 
the commodit 


ompe¢ tition with comm 


} 


cept at the price fixed by the vendor, a1 











will require any one to whom he sells t ore 
will 1 in turn resell except at 

ry the It was immediate 

price 1 not be main ( 
statute ause many dealers refuse to sigi 
maintenance contracts and continued t price 
fusal of the manufacturers and jobbers ell 
ré net with little success 

supplies from other sour One 
vas filed in the Superior Court of Los eles 


» rest 
| r 
than 
Vas Tre 


cision 


on an appeal 
in effect 
must be ap 

In order 
was added 
wilfull 
sale. or 
stipulated 


provisions of 


tising, 


manufacturer’s fixed price 


was made.®* This decision followed the 


nom ontracting dealer 


the action was appealed, and the 
peals affirmed the judgment of the Suy 
hearing was granted | the Suy 
reversed the judgmet t L 
were wrong in their respective de 
e statute as it existed 
ictio ut because es 
1 the Cas¢ Section ] 
be made had beer dade d 
reo was entitle l il { 
stood when the Supreme 





1¢¢ 
] the statute ~ 
the act in 1933.5% TI ( 
ind knowingly advertising fF 
¢ any commodity at less t the 
any contract entered into put t 


a ‘ ' 
Section 1, whether the pers 


y for sale. or selling 


te such ict. 1S Ut fair competitio1 
at the anv person damage 1 ¢ 
the constitutionality of this s¢ ) 
eld t lid.*4 
Tt ] sn ee 
Hie aoes 0 iin r 9 
t pre ne owner! doe 
ay fi s T vl i\ lat > 
} ] 
eret I a n ¢ ide S 
porter | distributor Califor 
manufactured i1 e United Stat elg 
es, al tt otice given te o 
I the ot the prices fT ¢ 
ibute il ( 
j 
an ft l ( 


n tal 
51. Dr 
21) 540 





Sa 
a3. ot 
4. Mz 

1 

~ \ 
illers (¢ 


vertheless will be entor 


Relation of Sale Price to Value 


1 


il irticle need 


he price may be mu ore 





, : 
open competition with other articles 

( ( v. Sontag ( 

8 | 2d 78 
( 260. p. 
& Co. Vv Kunsma 
See Old Dearborn Distr S 
{ Ss. 183, susta 


& C v. Somerset House, 5S ( 
25,026, P-H par. 96,243 
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e general class p1 ed by others.°* The price is or the providing of prizes, may be enjoined. The giving 
uired to be 1 tioned according to quantity, of trading stamps redeemable by the dealer in mer 
wired to be } g to q ding s redeen : 

e manufa e same price for a smal] chandise or in cash is a discount or a sale for less than 
unt as for a] unt. for example. the same the fixed price, and it is not a defense that the stamps 
ee ee ince as for an ounce57 A Were given as an inducement to customers to pay 

es and sell in such quant cash.” The fact that an article is patented does not 

i ii ( > alii S Ii SUCII eres ea ® - . , : 

mav e#uit | r 1 f merchandising. and in prevent the manufacturer from fixing the resale price 

is lid y i} S f 1LICT ¢ all Silix, tks » * ° " . . e . 

vail | ’ tern f the Fair Trade 1 1t 1s in competition with commodities of a like class as 
aVadall ims . TMs ¢ Lic < if ° 
, 3 .2 eye required by the act. 
need not put his p1 ict on the market in quantities : 
: titor 1 (One purpose ot the act is to protect the good will of 
to or approxi g those of his competitors, and * : 
.. yp RK, are the manufacturer.®? An action by a manutacturer to 
es need not ny relation to the prices main — - ' ae 

of ; 1 : restrain sales for less than his fixed price, may be de 

i | ommel ce 1S sustainable only when . 1 a " . 

"er fended on the plea that his good will has been created 

mmodity connection wit the trace , ; 1: : : ° 

: ' hy misleading and deceptive advertisements of the com 

bral O ( ( e restriction 1s ; : . ™ 

: ‘eto modity in question.® 
the sale t modity as a commodity but is eng pcre Bl, gaan ; ie 

' : . hh the trad The Fair Trade Act provides that acts of unfair com 
sa ff tv identified with the trade Nig ge ae 

petition are “actionable at the suit of any person dam 

aged thereby.’®* Thus far actions prosecuted under th 
Discounts, Gifts and Prizes statute have been brought by the manufacturer, exclu 
Vhen a ( eference sive distributor, or other person directly interested in 
eT S time. anv _ the protection of the trade-mark, brand or name. Thi 
or nla eviated from, act does not contain the broad authorization found in 
‘ ing of gifts the Unfair Practices Act for actions to prevent its vio 
lation \\ | et] er a C( mpetitor of a price cutter who 1S 
el ( Super. Ct. Feb. 1938, 3 Ct able to show actual damage by reason of the latter’s acts 
y 
5,106, P-H | entheric, | F. W. Wool can maintain an action for injunction remains to be 
io a CCH , P-H pa decided 
\ I { ( D 1 Store 

Ct Ji 40 r. 25,477, P-H par. 97,088 60. Weco Products Co. v. Mid-City etc. Co., note 56, sura 

VeVoin v eA note wo pra; Lentheric, 61. Idem, Super. Ct. August 1940, CCH par. 25,523, P-H 

eB ga Phd i, u : Lentheric, In par. 97.095 

rh se ee ar. 62. Max Factor & Co. v. Kunsman, note 54, supra; Old Dear 
hie + te * VV a * HONE SU, sepe born Distr. Co. v. Seagram-Distillers Corp.. note 54, supra 

1} ’ t > J Lent rm in v. I \\ 63. Dr. Miles Cal. C v. Mid-City etc. Ce ° Supe r. Ct. Tw 

rt J ‘ ( le rr listr. Ce vy. Sea 1940. CCH nar 25.478. P H par 97.089 
stillers ( t by 64. FTA sec. 1%. note 5 supra 
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ANY learn les have been written suggest- can courts have from time to time referred to and beet 
ing a score tributions that comparative law influenced by foreign legal principles. It will be con 
can make fields of jurisprudence, lezisla venient to illustrate this first with trade-mark and 
government teaching [his paper is more unfair competition cases. The Singer Manufacturing 
ted in scope at ctive. Its purpose is to point Company had a patent for a certain type of sewing 
ow usefu ge of foreign legal principles machine \fter the expiration of the patent, a con 

y be to the practitioner petitor began to manufacture the same type of machine 

What I have nd is not a litigation where, un This was his undoubted right. But he also called it 
some princi] Conflict ot Laws, foreign law a Singer machine. The Singer Manufacturing Com 
ppl ible inking about cases arising be pany took the position that its exclusive right to the 

een “American citizens or corporations where Amer- word “Singer” survived the expiration of the patent 

n law governs propose to show how, in such and sued for an injunction. It was still an unsettled 

cast and that ourse, is the typi al case con question in this country. But the question had already 

Se Re ee knowledge of foreign been well settled in France. The United States Su 

yal principles 1 p the lawyer to win his cas¢ preme Court devoted more than three pages to a dis 
illustrat ' taken from the law of Trade cussion of the French law. What is more, it applied 
irks, Unfair | tition and Constitutional Law.' the French legal principles in the Singer case.” 

t 1s interesting te that in these fields Ameri In the more recent case of Associated Press 
Pap ane n of a paper that was read at the AVOS,® the question arose whether a radio station 
il meet it American Law Schools has the right to copy news reports published by news 

Decemb , papers and to broadcast such reports immediately afte: 
Some of t t tions of foreign doctrines to other _— 

, Amer su as contracts, sales. bills and 2. Singer Manufacturing Co., v. June, 163 U. S. 169, 196. 

sed in separate articles 1 F. Supp. 279 

















254 \MERICAN BAR ASSOCIATION JOURNAL Voi. 27 


their publication in the papers. This question was a 
novel one, but a similar case had come up in Germany. 
The defendant discovered this German case and relied 
on that case in its brief. In the course of its opinion, 
the court used this interesting language :* 


‘The German case . may be said to indicate 
the modern trend and to point out the policy of a leading 


European country .. . and, so far as the principles 
announced therein apply to similar acts not controlled 
by specific act or authority, the German case is worthy 
of appropriate consideration here in the absence of other 
controlling authority to the contrary. The facts in that 
case are more nearly analogous to the facts in the case 
at bar than are those stated in any other cited case. . ..” 


In the case of Bourjois v. Hermida Laboratories,® 
the question arose last year whether a dealer is privi 
leged to repackage a manufacturer’s trade-marked arti- 
cle and sell it in smaller packages under the manufac- 
turer’s trade-mark. Manufacturers, as a rule, do not 
like this practice because of the danger of adulteration 
The United States Supreme Court, however, in the 
famous case of Prestonettes v. Coty,’ had held the prac 
tice permissible. The Third Circuit Court of Appeals, 
in the recent Bourjois case, had this to say about the 
Supreme Court decision 

“Mr. Justice Holmes lent the prestige of his great 
name to a doctrine that does appeal very greatly to 
the sense of fairness of the ordinary man.” 

Then Judge Clark develops the rule that he wishes 
to adopt and continues 

‘That position [namely his own] seems to have been 
already adopted in Germany (citing a well known text 
writer). It is expressed by a leading French authority.” 


and then he goes on to quote a long paragraph from 
that authority. 

An analysis of the cases here discussed and others 
that might be added will show, I believe, that courts 
are inclined to rely on foreign law in two situations 
First, when the question before them is a novel one 
that has, however, been decided abroad. Second, when 
the judges wish to depart from a well established Amer 
ican rule and find that the new rule they wish to lay 
down has been adopted abroad 

It is obvious, of course, that judges cannot be ex 
pected to be familiar with foreign law and that it 1s 
therefore up to the lawyer to call it to their attention 
I should like now to point out some contributions for- 
eign legal principles can make to the growth of the 
American law of unfair competition, contributions 
which lawyers will find it useful to know about. 

Suppose A has committed some minor offenses in his 
youth but has later reformed and become a respectable 
and respected business man. Let us further suppose 
that B, a competitor, drags these all but forgotten mis 
deeds into the open to divert his rival’s trade to him- 
self.° A may sue for r libel but in a civil action for libel 

At p. 287 

5. The decision was reversed by the Circuit Court of Ap 
peals in 80 F. (2d) 575, which in turn was reversed by 
the Supreme Court in 299 U. S. 268 

It should be noted ora the Circuit Court of Appeals did 
not challenge the District Court's opinion that foreign cases 
are worthy of saaeapatiie conside ration in the absence of — 


controlling authority The Circuit Court of Appeals merel 
held that IJnternational News Service v. Associated Press 
248 U. S. 215, was the controlling authority 


6. 106 F. (2d) 174 

7. 264 U. S. 359 

8. On p. 176 

9. Compare McCann v. New York Stock Exchange, 107 F 
°d) 908 Unfortunately, derogatorv statements about rival 
traders are not infrequent 


truth is a complete defense and it makes no difference 
whether defendant is a competitor or not. A may als 
bring an action for unfair competition Che questi 


has not arisen yet in this country whether, in such 
action, truth would be a defense. But the French court 
have held for ninety years that in an action for unfai 
competition the truth of the defamatory statement 
no defense. The reason for the rule is that matte: 
of no real concern to the public should be kept out « 
the competitive struggle, that competition should pro 
ceed on the merits of the goods and services rather 
than on a comparison of the personalities of rival trad 
ers. The German courts have recently adopted the 
same rule and carried it one step further by restraining 
references to a rival’s race, his religion, his politic 
affiliations, his private life, etc. It is submitted that 
this is a desirable rule. Sooner or later, the same issu 
is bound to come up in this country and I am convinced 
that a plaintiff will have a much better chance to per 
suade the court to grant relief if he can show that it 
careful opinions rendered elsewhere relief has bee: 
given on the same set of facts.!” 

Suppose a manufacturer of mouthwash builds up a 
high reputation for his product and his trade-mark be 
comes well known throughout the country. Then a 
manufacturer of hardware, in order to reap the benefit 
of this reputation, adopts the same trade-mark for his 
own product. The mouthwash manufacturer sues for 
an injunction. In a situation like this, wl 
mark owner, A, seeks to prevent B from using th 


ere a trade 
same mark on non-competing goods, our courts grant 
relief if there is the likelihood of confusion of source, 
i.e., if the public, in seeing A’s trade-mark on B’s 
goods, would believe that B’s godds are manufactured 
by A.™! Applying this principle to our hypothetical 
case,'* most American courts would probably dismiss 
the action on the ground that mouthwash and hard 
ware are articles so dissimilar that the public would 
not be led to believe that the defendant’s hardware is 


made by the plaintiff mouthwash manufacturer. The 
German courts would agree with this reasonin oul yet 
would grant relief—quite properly so, | think on the 


ground that there is the likelihood of confusion of con 
nection. They reason that in view of the tendency of 
modern industry to integrate in many puzzling ways, 
buyers are likely to believe that there exists some con 
nection between the mouthwash manufacturer and the 
hardware manufacturer, that the former is sponsoring 
or financing or exercising control over the latter, or 
in some other way assumes responsibility for the lat 
ter’s enterprise. 

Knowledge of this German doctrine may be very 
helpful to the practitioner because it carries the Amer 
ican doctrine just one step further. It is not very fa 
from the concept of confusion of source to the concept 





10. A comprehensive discussion of this question will be 
found in my article entitled “Unfair Competition Truthful 
Disparagement,” 47 Yale Law Journal 1304 (1 

It is worth mentioning that this rule was first laid « 
by the French courts under a monarchical form of govert 
ment, and then taken over by the republican courts. Similarly 
in Germany, the Nazi courts adopted and refined principles 
which the republican courts had been the first to formulate 





This strongly suggests that the rule here advocated is not 
dependent on a particular form of government but can satis 
factorily operate in any country as long as some forn 
competition exists 

11. L. E. Waterman Co., v. Gordon, 72 F. (2d) 272 


12. This very case has actually come up in Germany; simi- 
lar cases are likely to arise here, since the use of another’s 
trade-mark on non-competing goods is today the normal rather 
than the exceptional case of infringement. See 


+ 


13 
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nfusion ot t ind | am inclined to think v. Oregon*' present othey significant instances where 
t American court e persuaded to adopt this reference to foreign law has helped to persuade our 
ory.13 highest courts to sustain the constitutionality of social 
Design piracy ( ded as actionable unfait legislation. '. ; : 
our netition in this trv.14 On the contrary. hon While the United States Supreme Court, in recent 
fo ; Seva years, has sustained the great bulk of social and eco ' 
efforts mad riginators of designs to protect 1 nic legislation as not being in conflict with the due j 
selves against t nous practice have been pro Te » fs. tae . > P 
7 process clause of the Fourteenth Amendment, a good 
ted by the court bwyets St cxIng to change the many of the highest state courts still show a tendency 
1 of recent d t find it useful to reter tq jnvalidate such legislation under the due process 
athe judges to the v nsidered rules that have been clause of their respective state constitutions. I believe ‘ 
X lown by court reign lands. French and Ger- that the presentation of pertinent foreign materials will 
' courts have taken the position that design piracy he of assistance in convincing the courts of the reason 
constitute unfair competition if it is accompanied  ableness of some statutes that have recently been held 
nderselling."' unconstitutional. To illustrate: Traders frequently pro 
e suggestions made are illustrative rather mote the sale of their products by giving premiums 
BES exhaustive he probably no field that lends Manufacturers of cereals give toys as premiums, gas 
mi f better to th arative approach than the field oline retailers give water-glasses, etc., and the practice 
fair competiti We are dealing with a flexible is to distribute the premiums to everyone who buys a 
growing concey Ve have the same concept in certain quantity of the product. This method of sales 
ee. eign countries, a1 | the same business practices promotion has been prohibited by many state statutes 
abuses givin; the same problems. Even the in the course of the last sixty years. However, a ma 
= provincial lawye in hardly deny that in trying jority of American state courts have held, and continue | 
- 2 find out what unfair competition is, the experience to hold, that these statutes are arbitrary and capricious 
, should be of invaluable aid and therefore violate the due process clause of the 
- Sut while the law unfair competition is an ideal state constitutions. But it so happens that anti-pre 
"| | for the appr ere suggested,'? it is not the mium statutes have been passed in at least a dozen 
field As ind ( foreign legal principles have European countries, that legislative committees, courts 
ih le important ci utions to the growth of our and legal writers in Europe have pointed out the objec- 
th, titutional law, and there are great potentialities for tionable features of this practice. This body of respect 
a her contributior e most important case to be able authority should have a substantial bearing on the 
- ted here is probably that of Muller v. Oregon.*% An question whether a prohibition of premiums is so arbi 
9 egon statute pri g that women should not be trary and capricious as to be beyond the pale of legis- | | 
ae ployed more than ten hours a day was challenged as lative regulation.?* | 
fies ting the Due Process Clause of the Fourteenth A similar situation is presented in regard to state 
endment. Mr. Br eis, who appeared for the state, statutes establishing compulsory closing hours for re 
5 lertook to show the reasonableness of the Act by tail stores. A great many of them have, in recent 
nting out that si1 r statutes had been enacted in years, been declared unconstitutional by our highest 
rule land, France, Switzerland, Austria, Holland, Italy state courts.28 This trend of decision might well be 
( Germany The Supreme Court was evidently im reversed if it were pointed out why most European 
he sed by this argument, for, in sustaining the validity countries, including the democratic ones, have found it 
e statute, it said :! desirable to provide for compulsory closing hours by 
tiie Che legislatior ! pinions referred to may statute. 
he techatcally encekine authorities, and ia Gam Perhaps a few words should be added as to where 
> al little or no discussion of the constitutional question @ 0d how the foreign material here discussed can he 
ave esented to us for determination, yet they are sig located. The articles cited in footnotes 10, 13 and 22 | 
;, ficant of a widespread belief that woman's physical contain references to the pertinent foreign authorities.*‘ 
the tructure ustify special legislation.” The entire foreign source material there referred to is 
- e cases of Peopl hweinler Press® and Buntina available at the Law Library of Columbia University 
It is probably also available at the libraries of other 
i a a ae ; ; ; universities such as Harvard, Yale. Michigan, Chicago, 
I have fully de ed the contribution of the German ; ° , : 
this American problem in “Non-Competing Goods in ¢t¢-. where comparative law work is being carried on, 
Mark Law.’ imbia Law Review 582, 588, 602 as well as at the libraries of the larger bar associations 
; In case a practitioner has no access to the foreign source 
ee also schecht Rational Basis of Trade-Mark materials, it might be advisable for him to communicate 
tion 40 Har vy Review 813, 831 (1928) . 
Paes, Mi b Corp.. 35 F. (2d) 279. with a lawyer who does 
ept 5 Milliner) eat uild v. Federal Trade Commission : s 
YF. (2d) 173 riginators’ Guild v. FTC. 114 F. 21. 243 U. S. 426, 438. Mr. Frankfurter, now Mr. Jus 
1) a0 tice Frankfurter, had called the attention of the court to the | 
: 6. Reichscericht 1 S. March 19. 1932. Entscheidungen pertinent foreign material. 
Reichsgerichts wchen Vol. 135. p. 385. Oberlandes- 22. I have recently pointed this out in some detail in my 
icht Diisseldorf IT. Z. S. Nov. 14, 1934, Markenschutz und article, “Sales Promotion by Premiums as a Competitive Prac 
: tthewerb 1935 Court de Lyon November 18, 1936, _ tice.” 49 Colymbia Law Review 1174, 1191 (1940). 
: nales de la Propriété Industrielle 1937, 329 23. The decisions have been collected in my paper on 
‘ See also Chai Unfair Competition.” 53 Harvard “Picketine by Business Competitors,” 87 University of Penn 
, Review 1289. 1 sylvania Law Review 280, 287, note 25 (1939). 
, s 908 U. S. 41 24. See also Barton, “A Study in the Law of Trade 
; » On vr. 420 Secrets,” 13 University of Cincinnati Law Review 507 (1939) ; 
0. 214 N. ¥ I am indebted to my friend and and my paper entitled “ Business Monopolies: Three European 
leacue, Walter Ge f the Columbia Law School, for Systems in Their Bearing on American Law,” 9 Tulane Law 
lling mv attention to this case Review 325 (1935) 
‘ 
‘ 
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—two books that will amuse you, 
amaze you and inform you in 
one operation 


STRANGEST GASES 


by John Allison Duncan 0 N . EC ORD 


has received the most widespread acclaim from 
the legal profession throughout the country 
since its recent publication. Written by a 
prominent Cleveland attorney, it is a collection 
of unbelievably freakish, yet authentic, legal 
documents, cases, charges, penalties, wills, de- 
cisions and ludicrous laws. 


272 pages. Cloth bound. 6!/, x 91/2 in. 
AT ALL BOOKSTORES. PRICE $3.00 


"No attorney can afford to be without this 
book. . . .""—-CLEVELAND PLAIN DEALER. 


">. one of the cleverest books | have read 
in months.""—CLEVELAND NEWS. 

". . . will startle as well as divert .you."— 
INDIANAPOLIS NEWS. 


"Here is a fact book as absorbing as a top 
flight mystery story.""—UNIONTOWN NEWS 


STANDARD. 


LAW wo me MODERN CITY 


by Barnet Hodes, Corporation Counsel, Chicago 


Drawing upon his experience as an alert admin- 
istrator and as Corporation Counsel of Chi- 
cago, Mr. Hodes gives blunt candid answers 
to the puzzling problems that tie the modern 
city in a legal strait-jacket. 


107 pages. Cloth bound. 5!/> x 73%, in. 
AT ALL BOOKSTORES. PRICE $1.00. 
Limited Introductory 
ALA Offer 


On the first 250 orders enclosing the coupon 
below, we will send with THE STRANGEST 
CASES ON RECORD one copy of LAW AND 
THE MODERN CITY FREE. 


THE REILLY & LEE CO. 

325 W. Huron St., Chicago, Ill. 

(] Please send Special Offer (2 books) —$3.00 postpaid. 

C] Please send.. copies LAW AND THE MODERN CITY only— 
$1.00 postpaid. 





[] Payment herewith. [] C. O. D. 
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Address 
City State 
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Still More War Damage 
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sustained by each of them 
logical order of events 


Middle 
The March “London | 
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tter,”’ posted somewhat earlier 
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and some sixty thousand ti 


roof. The building itself 
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will be necessary to rel | 
to be decided by experts 

The appearance of th 
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not be too difficult to find 
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volunteers who immediately 


Librarian and Assistant Lil 


what time could be spared 


Master of the Bench of L 
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and a West Indian s ; 
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of his staff in the noble e 


ing the books. Cuts from 
cepted as part of the day’s work 


In the great incendiary 
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was the loss of two or t 


wr Wwe 


gether with a lady 
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vrecked many sets of 


woking the garden; partially 


making a huge 


e Treasury; blew out all 
ndows had previously been 


ble damage to the Middle 


pieces, including the 

wenty and thirty interior 
eir fittings, some being 
Bookcases in the main room 


and some were smashed 


re-rooms below most of the 


e walls and their con- 
ave been made in the 
lls were demolished, 
les were stripped from the 
seems to have been blasted 
it still stands—a fact which 
surprise Whether it will 


be repaired, or whether it 


1 matter which will have 
terior of the building on the 
beggars description Books. 
ynry, wood and mould from 


a height of about three feet 
ir space, and it was impos- 
intil a way had been 
uipproximately 50,000 
ut the glass from be 
een blown by the force 
gs them so that they would 
when wanted, was not an 
ade lighter by the help of 
offered their services. The 
rarian of Lincoln’s Inn gave 
from their own duties \ 
incoln’s Inn, complete with 
a \ Master of the Bench 
barrister 
all joined with the Librarian 
the two remaining members 
ffort of cleaning and stack- 
splintered glass were ac 
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raid of the 29th December, 
ained by the Middle Temple 


iree sets of Chambers which 
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were partially destroyed by fire, some of the conte 
being salved. 

Three days later another [censored] exploded 
the junction of Harcourt Buildings and Crown Office 
Row, and still more buildings were razed to the grou 
One which had been seriously damaged, but which 
remained standing after a previous raid, also collapse 
So great was the force of the blast on this occas 
that, in spite of the fact that Plowden Buildings acted 
as a buttress-against it, all the stone mullions of tl 
large window at the North end of the le Temp! 
Library were blown in, and some tons of masont 
blocked the entrance. In addition, all the materi 
with which the window cavities had been re-filled 
was again blown out. A bitter north-east wind did 1 
add to the comfort of working in the Library and, be 
fore the gaps could again be filled, the staff had had t 
unique experience of working in an indoor snowstort 














It is satisfactory to report that, s preset 

be ascertained, no books have been lost, or damage 
beyond repair, though many bear the scars of war o1 C 
their covers where they have been cut by glass, ar 
hundreds have, as a result of exposure to the element 
acquired a somewhat “second-hand” appearance, 

suffered some depreciation. The very fine collectior 

of American Reports, for which this Library is noted 

as well as the various series of Ameri Law Review 

stood up to the shock more successfully than a1 ything 


else in the building, only two volumes being slightl 
damaged. Can it be possible that the weightiness o 
the decisions contained therein form such a solid founda 
tion of justice as to render them immune from dis 
turbance, even by the most powerful weapons of inter 
national lawlessness ? 

At present it is impossible to say when the mat 
room of th i 
January, 1941, a good working I 
tioning successfully, and to which members of the Inner 
Temple are admitted, was opened in the Middle Tempk 


e Library can be re-opened, but on the Ot 
: ean me x 
Ula , Ww 


Common Room, on the ground floor of the building 
Lunches were resumed in the Parliament Chambers o1 
the 13th January. 

[Censored] later two incendiary bo 
ings in the Temple, one of which caused only sligl 
damage to a few articles in a set of chambers, the othe 
being put out immediately. 


Inner Temple 


It may be remembered that reference has already 
been made to the damage sustained by the Inner Ten 
ple Library and Hall in previous raids. [Censored] 
the great incendiary raid of the 29th of that mont 
spelled disaster to the Library of that House. Four 
rooms were completely gutted by fire and much damagt 
was done by water. A very large number of books 
have, undoubtedly, been lost, and many so seriously 
damaged that it is doubtful if they can be repaired 
At present it is impossible to arrive at an estimate 0! 
the value or number of books destroyed. 

The Inner Temple, besides having an excellent « 
e 


lection of modern law books, were justly proud 


their collections of general literature, early editions 
L1 


notable English law books, and pamphlets. These 
collections were of great value and many of the items 
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ee replaced. The English 
seriously damaged, both by 
llection of early law books 
being a large charred mass 
ired that it is almost com 
table collection of pamphlets 
ondition. The fact that the 
arrangements to have these 

| safety and, as it were, 
adds still further to the 
mple, so in the Inner Temple, 
1 with the problem of remov- 
ind stacking them in places 
further damage would be 
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writer was privileged to 
the whole dismal scene was 
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dry as many volumes as 
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1 into a drying room. Stacks 

olding some hundreds of 
een fitted up, and two large 

burning, but it is a slow 
1uSt elapse before the Library 
Members of the Inn again. 
recorded—it is still possible 
ve a good lunch in the Niblett 


un 
Other Damage in the Temple 
the same time as the Inner Temple Library was 
ae light a fire was also caused in King’s Bench Walk, 
h did a good deal of damage to chambers before it 
‘ la ! is put out i ensor¢ 1] a large calibre high explosive 
pee ) W recked a buil r in Mitre Court, demolished 
sae it a third of the e occupied by the Master of 
a Temple, and caused very considerable damage to 
e's ns in the Inner Temple which were being used 
section of the Auxiliary Fire Service as their 
ul Iquarters in the ple. Fortunately all members 
slig the section had been called out on duty shortly 
> othe efore the bomb fell ey were comfortably installed 
new quarters on following day. The Temple 
urch lost most of glass on this occasion, but it 
ems that no serious damage has been done to the 
read) icture. Althoug! h of Crown Office Row is 
Te vn, number 2, the use in which Charles Lamb 
sored] s born is standing, and on the plaque marking the 
mont place can still be the quotation “A man would 
Four — give something to been born in such places.” 
amagt S was undoubt ue when it was first written, 
books t it is not a part healthy spot in which to 
‘ious! e at the present tir 
oe Gray’s Inn 
Of the four Inns of ( t, Gray’s Inn had [censored] 
it < en the most fortur Several bombs had dropped 
ud the garden and damage had been done to 
yns of iny sets of chambers as a result, also numerous win- 
The ws in the Inn had been broken. But one day [cen- 
iten red] two high explosive bombs practically demol- 





ed two buildings 








he South-east corner of South 


ms 


Square, and it seems likely that a third building will 
have to be pulled down. The Hall and Library, which 
are on the opposite side of the square, did not suffer 
so greatly as might have been expected. All the win- 
dows of both were shattered, and the tiles lifted from 
the roof of the Hall. Fortunately the stained glass 
and pictures had already been moved to a place of 
safety. In the Library many books were thrown on 
to the floor, but suffered little damage, and none was 
lost. The very handsome ceiling in the middle room 
was badly broken and, although it has been propped 
up temporarily with timbers, it is feared that it may 
have to come down. The Library was closed for 
some days for the necessary cleaning and re-arrange 
ment of the books, during which time members of 
that Inn were accommodated in the Libraries of Lin 
coln’s Inn and the Middle Temple. The bronze statue 
of Francis Bacon, in South Square, which was un 
veiled by Mr. Balfour on June 27th, 1912, was blown 
from its pedestal, but seems to be none the worse 
for it. There were no casualties. 


Lincoln’s Inn 


In the March “London Letter” it was noted that 
Lincoln’s Inn sustained some damage to their Hall and 
Library by blast, and it is gratifying to state that 
no further damage has been done to those buildings 
since then. But this does not mean that Lincoln’s 
Inn has escaped all further trouble. Several sets of 
chambers in Old Square have been badly damaged 
by fire, and a house in Stone Buildings was partly 
destroved by a high explosive bomb. In this case the 
explosion took out the ground floor, and occupants of 
the floors above were rescued by means of ladders. 
It is interesting to note that the rebuilding of this 
house is well on the way to completion. Yet again one 
is happy to report that there were no casualties. It 
seems that barristers are not easily killed. It would 
be impolite to make the obvious comment. 


Calls to the Bar 


The calls to the Bar at the Inns of Court during 
Hilary Term numbered forty-three—one better than in 
the previous term. Again the Middle Temple headed 
the list with 17; Gray’s Inn came second with 10; 
Lincoln’s Inn took third place with 9, and the Inner 
Temple had the remaining 7. These figures are, of 
course, much lower than in normal times, but they 
are a happy indication of the fact that, in spite of 
all difficulties, the Bar and the Inns of Court are 
carrying on with their work like the rest of the coun- 
try. It is a sign of the times that one of those called 
to the Bar described himself as an “ordinary seaman.” 

The sentiments expressed by H. E. Duke, K. C. 
(later Ist Baron Merrivale) in a lecture which he 
delivered in the Middle Temple Hall on the 17th June, 
1912, may be quoted as reflecting—perhaps even more 
aptly at the present time—our general outlook. He 
said: “The Inns of Court go marching on. They 
go marching on with the memories behind them of 
a great history and of a fellowship of great men in a 
common pursuit which illustrates the legal life of this 
country. Can we doubt of the Inns of Court that, 
while those who govern them and those who consti- 
tute them regard them as places whence men go forth 
to service, there will be for them a future as great as 
their past?” 

Temple. S. 
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FTER the Lend-Lease 
1776, had become law, 
Senators who had strenu 


spirit of 1 


United States 


ing the real 
vails in the 


Britain and the other nati 
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totalitarian powers do 
into this conflict, we 
to remain at peace.’ 
menator 
Michigan, 


Lend-Lease Bill and the 


who also had 


it planned to accompli 


pose, commended Senator W1 


address in behalf of “nati 
and called attention t 
said, “seems to have esc 
tention, and whicl 
eloquent in its bearing 
He continued 
“The outcome of 
H., R. 1776 has been hera 
the Nation and throughou 
as indicating a division ir 


60 to 31 in the Senate on the qu 


of aid to Britain. I 


~+ 


the very significant fa 
two final roll calls uy 

roll call on the bill itself 

call on the Taft substitute 
proposed large and spe 
Britain—90 out of 95 
tered themselves in fav 


Britain.” 


New Duties for Retired Judges 


‘ 1 


Heretofore, there has been 


back t 
duties judges of United St 
} } 


vision for calling 


who retire because of “‘disabilit 


Augus 


Secs 


the Act of t 
1 a ee 375b to 3 


1 
it came forward with statemet 


and may resu 


wher the 


Arthur Vandenl 


5. 1939 


resolution used the words 

















aving more than three Circuit 





nguished from those retiring bec 
length of service n ige (Title 28 
=. 4 hi 375, being Se 260 
J dicial ( de is ended Mar 
29 Senator Va vs, of Ind 
I I ft idiciary {0o1 ttec 
€ Senate introduced bi 
= 1050 ] wou e! the ( 
ugust 5, 1939, so that judges 
t upon becoming permanent! 
the 
es called upor 
eri 1¢s the 
be \ Tl 
lzge who | retire under t 
t ght peri udicial duties 
n called upon and authorized by 
ef Justice of the Supreme Court 
case of that Court; by the s 
uit Judge, in the case of a 
ge; or by the presiding or se 
the case I ludge | 
t Court 
Another b ll, introduce by Se 
in Nuys 2 1053 f el cted into 
vould amend Sec. 117 of the Judicial 
ode (Title 28 U. S. C. A., Sec. 212 
that, in a Circuit Court of Appe 


udge 


ority of judges could prov 
irt of all 1 availa 
cuit Judges of it. te 
banc fe hear 
eneve¢ T ict 
able. 


What Is the “Western Hemis- 


phere” 


We do not know ere the West 

lemisphere” is nor what is its ext 
{ ve d KNOW it recentl it 
t decidedly t of line 

€ i accurat tne ide (p 

t in the July, 1940, issue f 
RNAL ) that the Monroe Doctrine 
n made statu lt 
WISE 

the last Congress, the Se 








€ , pa 
ss hich oenerally ho: 
es 6 which generally was thoug 
lentical with the Senate’s res 
Che we! tec n | H 
T I the S é n nne t 
S al solutions alway 
sted. i here re it was widel era 
the Monrose loctrine had be 
There is ubt e 
, 
ntention to enact such a proj 
~ > 1 ‘ 
n into law. But in the rush to do 
erybody lost sight of a slight det 
‘ al , 
he House resolution used the w 
this Hemisphere whereas the S« 
‘ <a 


1 ” 
} 


the present 


ee j. Res. 271 on June l/, 


was discovered 


( 


WASHINGTON LETTER 


gress, S. |. Re 


Senate March 10t 


be taken up by the Hou n 
no doubt for gs 
phraseology used in the latest 
lution is: “this Hen ere 
ng to Webster, t! 
used in this sense 


terrestrial globe.” 
, ' 
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difhecult, and somew!] 
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W Statute 
thought had been duly e1 
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properly ask, botl 
view of Law S 

h +] "a 
wnat 1s the eftect 


ie “Doctrine” 
“moral effect” « 

ake it any more 
hat seems to be 


legislation 
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BAR ASSOCIATION NEWS 


New York State Bar 


Association 


HI sixty-fourth annual meeting 
} f the New York State Bar Asso- 
ciation was held January 23, 24, and 25 
in New York City. As usual, it brought 
out a large gathering of jurists and 
lawyers for an interchange of ideas. 
Warnick J. Kernan of Utica, president, 
presided at many of the sessions. He 
was succeeded as president for the com- 
ing year by John G. Jackson of New 
York City. Other officers elected in- 
clude: R. E. Lee, New York City; 
Christopher W. Wilson, Brooklyn; Ellis 
J] Staley, Albany; James McPhillips, 
Glens Falls; Lewis C. Ryan, Syracuse; 
Owen C. Becker, Oneonta; Edward J. 
Cook, Geneva; Morey C. Bartholomew, 
Buffalo; and John E. Mack, Pough- 
keepsie, who were elected vice presi- 
dents. Charles W. Walton, Kingston, 

is re-elected secretary and Robert C. 
aE Se Poskanzer, Albany, was elected treas- 





er 


Rhode Island Bar Meeting . Major Samuel E. Aronowitz of AIl- 


ny, discussed “The Bar and Selective 





le Ie Rhode Service” at the Friday afternoon session 
eld its annu lecember 2 nd pointed out that members of the 
1940. in Prov r< elected Bar have an “opportunity and a duty.” 
, ets ct “In my opinion,” he said, “any young 
= “ ae rney leaving for service should feel 
a © : ree to call upon the older members of 
President, H e Bar to take care of his work for 
President I ~. t - 
Lee A. Worrell indrew ] Chief Judge Irving Lehman of th 
ries. ee ae Court of Appeals, made the annual ad 
he eng lress at the banquet at the Waldorf 
he business of t — toria Hotel. He spoke on “The Su 
a r the re nnual r¢ premacy of the Law,” and was given a 
ports of all of t t nd sj table ovation. 
nittee Phe ( Roscoe Pound, dean emeritus of Har- 
stitution was amend to permit the vard Law School, made an address on 
Executive ; tte nose to thi Safurday on “The Place of the Judi- 
OS le Pepa ciary in a Democratic Polity.” [His 
eon e dress is published at pages 133 to 139 
ment of a systet the February Journat.] Dean Paul 
two Associations | those met Shipman Andrews of the College of 
bers of the State A tion under the Law, Syracuse University, also spoke, 
age of thirty-six ee his subject being: “A More Perfect 
embers at the P the Amer nion 
ee eat i The concluding feature of the annual 
oS +e ape ; Bh Sy tae meeting was.the dinner at the Waldorf- 
oe es ee " -_ oria on Saturday evening. It was 
cman e' attended by lawyers from all sec- 
he Board , ns of the state. President Warnick 
can Bar As Kernan was toastmaster. The speak 
lhe proposed ne f Civil Pr e1 included United States Senator 
cedure for the Super urt were the Robert A. Taft; Justice Charles B. 
subject of consider ussion and Sears, who retired recently from the 
it was announced tl earings before Court of Appeals; Associate Judge 
he full Court woul held by the John T. Loughran of the court; and 
ourt prior to a1 t there Claud N. Sapp of South Carolina. 
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Dorothy Wilding 
JOHN G. JACKSON 
President, New York State Bar 
Association 


Federal Bar Association 

few Federal Bar Association held 
its twenty-first annual dinner at 
the Mayflower Hotel, Washington, D. 
C., on February twenty-eighth. Presi 
dent Heber H. Rice presided. The distin 
guished guests included, among others, 
the guest of honor, Mrs. Franklin D 
Roosevelt; Associate Justice Stanley F. 
Reed of the United States Supreme 
Court; Senators Carter Glass of Vit 
ginia, William ]. Bulow of South Da 
kota and Harley M. Kilgore of West 
Virginia; Congressman Robert Ram 
speck of Georgia; Chief Justice D 
Lawrence Groner of the U. S. Court of 
Appeals for the District of Columbia; 
and Major General Allen W. Gullion, 
Judge Advocate General of the Army 
Hon. Robert P. Patterson, Under 
>ecretary of War, delivered an abk 
address upon “The Lawyer in National 
Defense,” followed by Hon. Francis 
Biddle, Solicitor General of the United 
States, whose impressive address was 


upon the subject, “The Government at 


the Public.” 

Six hundred guests were present, in 
cluding delegations from New York and 
from other branch chapters. 

Davip S. DAVISON, 


Secretar y- 
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len-Keyst 


Kai 


GLENN C. GILLESPIE 


President, Michigan State Bar 


Maine State Bar Association 


HE regular biennial session of the 

Maine State Bar Association was 
held in Augusta on January 8, 1941 
This meeting marked the fiftiet 
in the history of the organization. One 
hundred and twenty-six new members 
were added to the membership list 
bringing the total membership up t 
five hundred and thirteen. 

The first session was devoted to 
routine business, the reading and ac- 
ceptance of reports by the secretary 
and treasurer, appointment of commit 
tees and the introduction and acceptance 
of resolutions. 

At the second session, an address was 
delivered by Dr. Edwin M. Borchard 
professor of law at the Yale Law 
School, on the subject Declaratory 
Judgments.” 

Officers elected for the ensuing two 
years were Louis C. Stearns of Ban 
gor, president; Walter L. Gray, of 
South Paris, Charles E. Gurney of 
Portland, and James B. Perkins of 
300thbay Harbor, vice president; and 
Ralph W. Leighton of Augusta, secre- 
tary and treasurer. 

RaLtpo W. LEIGHTON 


Secretary and Treasure? 


Bar Association of 


Arkansas 


HE Bar Association of Arkansas, 
at its May, 1940 meeting, passed a 


resolution directing the incoming ad- 
ministration to carry out the plan, in 
this State, of conducting Legal Insti 
tutes for local lawyers. This committe: 


has functioned admirably and throu 





Parker -Grimitt 
LEDBETTER 


President, Bar Association of Dallas 


ROY © 


its efforts eight different Institutes have 
ilready been held throughout the State 
\mong the subjects so far discussed 
re the following: 
Proposed Statutory Changes in 
Probate Law 
Tax Titles 
The Workmen Compensation 
Law 
Rules and Decisions of Federal 
Procedure 
Preparation and Trial of a Law 
Suit from the Standpoint of a 
Trial Judge 
Preparation and Trial of an 
Equity Suit from the Stand 
point of a Chancellor. 


Other Institutes are now being pre 
pared and it is believed that each chan- 
cery district in the State will hold one 

more of these programs during the 
current year. 

TERRELL MARSHALL, 
Executive Secretary. 


Law Society of Massachu- 


selts 


HE quarterly Journal of the Law 

Society of Massachusetts for Feb- 
ruary, 1941, shows the variety of activ- 
ities of that well-known Society. Its 
officers are: Arthur L. Eno of the 
Lowell Bar, President; Frank C. Gor- 
man, Treasurer; Joseph Schneider, 
Corresponding Secretary. Original ar- 
ticles in the Law Society Journal in- 
clude: “Recent Federal Legislation 
\ffecting Defense Contracts,” and 
“Free Speech” Under the National La- 
bor Relations Act.” 


NAL Von. 2, 


Judge Gillespie was chosen President 
of the Michigan State Bar at the 1940 
annual meeting, an account of which 
appeared in the December issue of the 
Journal. 

Mr. Ledbetter was elected president 
of the Dallas Bar at the meeting of that 
Association in January. 


New Jersey State Bar 
Association 


HE JourNac is just in receipt of 
the “Year Book” of the New Jerse, 
State Bar Association for 


volume of 350 page 


1940, a bound 


Sylvester ( 
Smith, Jr., of Newark, a member 

the Board of Governors and of the 
Budget Committee of the American Bar 
Association, is President of the New 


Jersey Association; Milton M. Unger 
of Newark, William J. Connor, of 
rrenton, and Augustus C. Studer, Jr., 
of Newark, are Vice-Presidents; Jo- 


Camden, is 
Dillon, of 
rrenton, is Secretary. The volume con 


seph J. Summerill, 
lreasurer; and Emma | 


tains the proceedings of the association 


throughout the year. It indicates an 
active and vigorous organized bar in 
New Jersey. The activities of the vari- 
ous committees of the association are 


summarized and show active coopera 
tion and support of a wide variety of 
topics and interests. A substantial part 

f the volume is given over to Ad 
dresses before the annual meeting 
These include: “Fifth Column and Civil 
Liberties,” by Hon. Lewis B. Schwel- 
lenbach, Senator from the State of 
Washington; “Administrative Proced- 
ures,” by Hon. George A. Smathers of 
the Miami, Florida, Bar; “Is the Ad- 
ministrative Process a Fifth Column ?”, 
by Samuel Kaufman of the Newark 
Bar. 

The 42nd annual dinner of the asso- 
ciation was held in Atlantic City, June 
1, 1940. It was well attended. One of 
the features of the meeting was the 








presentation to John R. Har of 
Newark, of “The Award of f 
Service Rendered to the Association 
Mr. Hardin has been a member of the 
New Jersey Bar for fifty-six years 
having been admitted in 1884. The 


meeting ended with a banquet at which 


Senator Schwellenbach was the prin 
cipal speaker, his topic being that 
ready indicated. 
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\labama Bar \ssociation in 1887 


OPINION OF PROFESSIONAL _ Sitersard suber of State Bar Asso 


lations adopted it, and it was finally 


ET] j I( ~ CC YN [ \ | IT TS KE idopted by the American Bar Associa 


tion in 1907, The Legislature ordered 


judge Jones’ Code to be published in 





on i 118 Alabama and you will find it there 
Judge Jones had a most distinguished 
hich OPINIO ’ Ln ¢ eption 1s recognized in cases of  careey He was a Major on Lee’s staff 
he : rt cal as a Ma; afi 
we , { : ver~{ sin s. See Opinions 4/ during the war between the States and 
— Attorney’s Lien—Enforcement of an : a ahr ma : a he carried the flag of truce at \ppom: 
that attorney’s lien ordinarily presents a ques- / Wy, : te she i ' = tox \fter ward, he engaged in the 
tion of law and not one of legal ethics eee 9 yeep 4 practice of law, was Governor of Ala- 
Substitution of Attorney—A lawyer question 1s one of law and with- bama from 1890 to 1894 and a Federal 
may accept employment in a case where- 7 we " I aoe o . n a Judge in \labama from 1901 until his 
in another lawyer appeared of record and ys es cme ta = » ed We ase death in 1914. I lis son, Judge Walter 
his employment has been terminated by . - ee t has Glecharges - earst 5 Jones, also of Montgomery, has been 
the client; the right to substitution as _ a ani of om eet 1 ircuit Judge for twenty years. He 
counsel of record depends upon the prac- zi ge. Such be ns one Case, me eee 1s foliowing the distinguished career of 
| tice of the particular jurisdiction and or- rene sok P ‘Oink i , “4 tyes a ‘A his father as a leader of the bar 
dinarily presents a question of law and were oS - 7 - : | think you will be interested in trac 
not one of legal ethics ; . substi ee - ys Ss ; ing the development of the present 
An inquiry is made concerning the fol r = * bes 4 mer ae ' s Canons of Ethics. It was by the sheet 
lowing situation A client delivers to his a = apres he ct " c t chance . that I stumbled on _ it 
attorney records and papers prepared by % . “ is Me a fOMOWINS authentic origin 
n the client for use in preparing the case Chek tee seks i fi aa ae Sincerely yours, 
( the attorney fails to prepare or prosecuté = “Galina ve inthis Ri et 7 James C. Canin 
the case, and the client employs another fi aa taal ie A pre ee Nsclotunt Masmatne Editor 
attorney; the first attorney refuses to re hapa * 2 fe bn West Publishing | 
Bar turn the file unless further compensation 5 re : ; == 
‘ew is paid; the client contends that the at- ige OF th ~~ = . 


torney has already been erpaid for the 


services actually rendered by him, and © come by the court, w h must Administrative Law Sym- 
that he has been damaged by the at- a penn rs i ; . ( ng posium—Reprints 


O- torney’s neglect. In such a situation, the 3 : 

following questions are asked: (1) May pratense ack. aie Hie Journat has made a joint 
of the attorney hold the records and papers a Bip gy" é v- gablio, peghens print of the articles and items o1 
y delivered to him by the client? and (2) reacy cared an 0 Wien iN \dministrative Law in the March issu 








May the attorney originally employed ully entitled. If 1 ve and in the April issue, This joint re 
i P 11 ig cl Cast t conip if 2 ¢ 35 vec t 
al prevent the client from engaging another : print will run to about 35 pages. It 
. rue t yavyment o1 ecurity includec 
attorney by refusing to permit substitu- I ; include 
te : ‘ the fact must be shown by the part [March 
tion, or is he limited to suing for his fee? epi ee Pau | March | 
ving the discharge and substitut ) ’ “ ) 
as - ' ‘pere- ' 1. Dean Pound’s Article, “The Place 
Phe et d it u ippear that justice t . . . = 
a “ of the Judiciary in a Democratic Pol 
é ittorney le i l tiie ° ¢ 
I  ¢ 
P the questio1 to the 2. An Analysis of the Bills Accon 
e second attorney t ccept Panying the Attorney General’s Report 


3. Summary of the main Attorney 


Vi ent, the other matte! presentec : : ' ; 

el 9 nal practice, do not involve em ral’s Committee Report. 

of ope urit et nd are not within tl ul 4. Summary of “Minority” Report 
d- lor the paymel tior this committee 5. Additional Views of Chief Justic: 
of tion presents a oP (Groner. 


6. Article on “Administrative Pr: 


;' Origin of ABA Code of ‘edure Reform,” by Chairman Maguir 


rk ty ass¢ - { the Committee on Administrative 
‘ vel ( 1 I Ethics Law. 
‘ . ; | 1 P? 13] 





aul, Minnesot 7. Editorial Comment. 
March 14, 1941 ae 
(Association Journ: [April] 
‘ [lin 8. Discussion on Administrative Law 
last trip through the South I before the House of Delegates of tl 
| mething about \ssociation, at the March meeting 
t t ll be of interest to ‘“MC480- 
bers of the American Bar Asso- 9. Editorial Comment. 
late Judge Thomas G 
lontgomery, Alabama, was These reprints will be furnished 
e first Code of Ethic st, and either singly or in bull 
f l, \ rie Bat , 7 Single copies 25 10 copie 
. was adcopte by the . liries solicited 
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Annual Meeting -/ndianapolis, September 
29 to October 4 


HE Sixty-fourth annual meeting of the American 

sar Association will be held at Inc lianapolis, Sep - 

tember 29 to October 4, 1941, Further information 
about the meeting will be given in the JouRNAL from 
time to time. The usual Advance: ogram will be 
sent out to members. 





Hotel Accommodations 
Official Headquarters—Claypool and Lincoln Hotels 
Hotel accommodatio!1 all with private bath, are 


available as follows: 
[ wo-room 


Sing Double [ win- suites 
for Dbl. bed) beds f (Parlor and 
1 pers 2 persons 2 persons 1 bedroon 
Antlers ... .$3.00-3.50 $4.50-5.00 $4.50-6.00 
(750 N. Meridian) 
( laypool 50 
(Wash. & Ill. Sts.) 
Advance reservations alread exhausted twin-bed 
rooms and suites. ) 
Columbia Club.... 3.00-4.50 0-6 10-7.00 
(Monument Circle) 
Harrison .. 3.00-3.50 4.50—-6.00 6.00 


(Capitol & Ma irket) 
Indianapolis Athletic 

Club ’ ... 2.75—4.00 6.00 
(350 N. Meridian St. 


Lincoln . 3.00—4.00  4,50-6.0 


( Wash. & 


Marott ( Apt. Hotel) 3.00 6.00 6.00 7.00-9.00 
(2625 N. Meridian) 


Severin . >? 50-—4.00 1.00-—5.0 00—7.00 10 12 
(201 S. Illinois) 


Spink Arms 3.00 00 6.00 7.00 
(410 N. Meridian) 

Warren 3.00-4.00 4.50—6.00 10—7.00 

(123 S. Illinois ) 

Washington . 3.00—4.50 0-6.00 16.00 6.00 


(34 E. Washington) 


Explanation of Type of Rooms 


A single room contains either a single or double 
bed to be occupied ie one person i heals room con- 
tains a double bed to be occupied by two persons 

A twin-bed room contains two beds to be occupied 
by two persons. A twin-bed room will not be assigned 
for occupancy by one person 

\ parlor suite consists of parlor and communicating 
bedroom containing double or twin beds. Additional 


bedrooms may be had in connection with the parlor. 

To avoid unnecessary correspondence, members are 
requested to be specific in making requests for reserva- 
tion, stating hotel, first and second choice of, number 
of rooms required and rate therefor, names of persons 
who will occupy the same, arrival date and, i 
definite information as to whether suc 
in the morning or evening 


if pe yssible. 


rival will 


Requests for reservations should be addressed to the 
Reservation Department 
Chicago, Illinois. 


Notice By the Board of Elections 


lhe following states will elect a State Delegate io 
a three-year term in 1941: Alabama; California; Flor 
ida; Hawaii; Kansas; Kentucky ; Massachusetts ; Mis 


sourt; New Mexico; North Carolina; North Dakota; 


Pennsylvania; Tennessee; Vermont; Virginia; Wis- 
consin; Territorial Group (Alaska, Canal Zone, Philip- 
pine Islands). 

The following state will elect a State Delegate to fill 
a vacancy for the term to expire at the adjournment of 

1942 Annual Meeting: Illinois. 

The following states, in addition to electing a State 
Delegate for a three-year term, will also elect a State 
Delegate to fill a vacancy expiring with the adjourn- 
ment of the 1941 Annual Meeting: Massachusetts 
New Mexico; North Dakota; Tennessee; Vermont ; 
Territorial Group. 

Nominating petitions for all State Delegates to be 
elected in 1941 must be filed with the Board of Elec- 
tions not later than May 1, 1941. Forms for nominat- 
ing petitions for the three-year term, and separate forms 
for nominating petitions to fill vacancies, may be se- 
cured from the headquarters of the American Bar 
Association, 1140 North Dearborn Street, Chicago. 
Nominating petitions, in order to be timely, must ac- 
tually be received at the headquarters of the Associa- 
tion before the close of business at 5:00 P. M. on May 
1, 1941. 

State Delegates elected to fill vacancies take office 
immediately upon the certification of their election. 
State Delegates elected for a three-year term take of- 
fice at the adjournment of the 1941 Annual Meeting of 
the Association, which will be held the week of Sep- 
tember 29th. ‘ 

Attention is called to Section 5, Article V, of the 
Constitution, which provides: 


Jo 


a 


Not less than one hundred and fifty days before the 
opening of the annual meeting in each year, twenty- 
five or more members of the Association in good stand- 
ing and accredited to a State (or the territorial group) 
from which a State Delegate is to be elected in that 
year, may file with the Board of Elections, constituted 
as hereinafter provided, a signed petition (which may 
be in parts), nominating a candidate for the office of 
State Delegate for and from such State (or the terri- 
torial group). 

Unless the person signing the petition is actually a 
member of the American Bar Association in good 
standing, his signature will not be counted. A member 
who is in default in the payment of dues for six months 
is not a member in good standing. 

Each nominating petition must be accompanied by 
a typewritten list of the names and addresses of th: 
signers as they appear upon the petition. While there 
is no restriction on the maximum number of names 
which may be signed to a nominating petition, in th 
nterest of conserving space in the Journal the Board 

Elections suggests that not more than fifty names be 
secured. 

iF view of 


( act that the time 101 | er pet 
xpires on May 1, which normally would be the dat 
which the May issue of the Journal would b Liles 
is recommended that as far as possibl minating 
petitions be mailed in time to be received 


rs’ office on or before April 15, 1941 
lots will be mailed to the members in good stand 





. 





ing accredited to the States, in which elections are 
be held, within thirty days after the time for filing 
nominating petitions expires. 

Epwarp T. FarrcHi_tp, Chairman 


r 




















Alaban 


Florida 


froxler, J. G. McKay, Will M. 
Robert H. Anderson, M. Lewis 


Paul R. Scott, James E. Calkins, 


laylor, Bryan Hanks, and 


rd H. Hunt, of Miami; 


rs. Hugh Akerman, C. P. Dick- 


iiles F, Lewis, George B. Car- 
| Tilden, and W. 2 Steed of 


srs. W. H. Watson, Philip D. 


I. Dixie Beggs, and J. E. D. 
of Pensacola; 

Sam H. Mann, Frank M. 
Allen C. Grazier and Ed. W. 
f St. Petersburg ; 

rs. W. P. Allen and Thomas J]. 
Tallahassee; and 

Geo. W Coleman, 5. Field 

Walter W. loskett and 
\. Johnston, of West Palm 


Kansas 
BoARD OF ELECTIONS: 


undersigned hereby nominate 


. Stanley of Wichita for the office 
ite Delegate tor and from the 


ol Kansas: 


Dallas W. Knapp, \ R. 


nd Chas. D. Welch, of Coffey 


William M. Mills of Imporia ; 
I). C, Martindell, W. D. P. 
H. R. Branine, Wesley E. 
!. S. Simmons, Roy C. Davis 
irren H. White of Hutchinson: 
Chester Stevens, J iV W. 


ind Kirke C. Veeder of Inde 


I. M. Platt of Junction City; 
Thos. M. Van Cleave, Ed 
McAnany, J. Willard Havnes, 


M. Boddington, J. O. Emerson, 
Cohen, Bernhard W. Alden, 
(sates, Arthur |. Stanley, Fred 

and James a Hogin ol 


Louis I. Clevenger, B. | 
ind LaRue Roy ce, of Salina: 

Robert M. ¢ lark, C. Glenn 
Walter G. Thiele, Hugo T. 


Franklin Corrick, Barton | 


Bruce Hurd, Robert Stone, 


Oman, Philip H. Lewis, John P. 
Randal C. Harvey, John H 
Robert FE. Russell, E. H. 

ind Miss Margaret McGurna- 

lopeka; and 

Claude I. Depew, William C 
\\ F, Lilleston, Lawrence Wei 


(;,eorge C. Spradling ot 


NOMINATING PETITIONS 


srs. Thomas McE. Johnston, 


Missouri 
To THE BoarRp or ELECTIONS: 


HE undersigned hereby nominate 

Kenneth Teasdale of St. Louis for 
the office of State Delegate for and from 
the State of Missouri: 

Mr. James M. Douglas of Jefferson 
City; 

Messrs. Paul G. Koontz, Depuy G. 
Warrick, Elliot Norquist, W. E. Kemp, 
Paul Barnett, and William S. Hogsett 
of Kansas City; 

Mr. W. Wallace Fry of Mexico; 

Messrs. I'red L. English, Frank 
\schemeyer, David J. Stephens, Thomas 
I. McDonald, George S. Roudebush, 
Richmond C, Coburn, Jesse W. Barrett, 
Luther Ely Smith, James E. Garstang, 
Israel Treiman, Richard S. Jones, Fred 
L.. Williams, Vaughn C. Ball, Kern | 
Cochrum, R. F. O’Bryen, Robt. 
Keefe, William L. Igoe, J. Porter 
Henry, Robert D. Evans, Oliver T. 
Remmers,; John E. Curby, and James 
V. Dunbar, of St. Louis; and 

Mr. Frank C. Mann of Springfield 


1 


Pennsylvania 


To THE BoArRD OF ELECTIONS: 


HE undersigned hereby nominate 
"Dieaed J. Myers of Lancaster for 
the office of State Delegate for and 
from the State of Pennsylvania: 

Messrs. Charles L. Miller, Jacque: 
H. Geisenberger, B. M. Zimmerman, H 
Clay Burkholder, Daniel B. Strickler, 
Louis S. May, John L. Hamaker, A. FE. 
McCollough, Jr., J. Andrew Frantz, G. 
[. Hambright, T. L. Brubaker, Harris 
C, Arnold, W. G. Johnstone, Jr., Paul 
\. Mueller, F. Lyman Windolph, Clay 
M. Ryan, M. M. Harnish, Chas. G 
Baker, and Adolph C. Koehler, of lan 
caster ; 

Messrs. Joseph P. Gaffney, Wn 
Clarke Mason, Robert 7 McCracken 
Thomas B. K. Ringe, Arthur Littleton 
M. B. Saul, David FF’. Maxwell, J. Wat 
ren Brock, Il ranklin S. Edmonds 
George P. Orr, George P. Williams 
Jr., J. Harry La Brum, George | 
Beechwood, Charles H. Howson, Rob 
ert C. Walker, and Benjamin ©. Fricl 
of Philadelphia ; 

Messrs. Gifford K. Wright, Ralph D 
McKee, Alexander J. Barron, Georg 
M. Swan, James Milholland, James K 
Ruby, Frank B. Ingersoll, Willian 
Booth, William Watson Smith, Leo 
E. Hickman, Edgar D. Bell, Allen T. ( 
Gordon, David B. Buerger, Albert P 
Weitzel and Donald L. McCaskey, of 
Pittsburgh. 
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Not Contempt To 
Throw Inkwell 


\ Wisconsin judge, speaking at 
local Bar Association meeting, call 
attention to the carelessness rt cer 
tain lawyers in looking after the 
ing of the record—how they kept 


talking after handing ex] 
shorthand reporter 
and at times seeming! 


to drown out both the vitne t 
opposing counsel ¢ 

dered why the reporter 1 

an inkwell at such offend 

and said if such overt 

in his court uld 

tempt Experienced law 

that the mor assistance 9 
the reporter, the better 

he can make After all 

is human, and he 

what he hea ind 








HANDWRITING EXPERTS : 
Forgeries Anonymous Letters Ink 
Typewriting Paper Pencil 7 


Infra-Red and Ultra-Violet Photographs 
Served in Lindbergh Kidnaping Case, Scottsboro Case, etc., ete. 
J. VREELAND HARING J. HOWARD HARING 


15 Park Row. New York Cie 
Bus. Phone, BArclay 7-8778 Res. Phone (Newark, N. J.), HUmboldt 8-2014 

















USED LAW BOOKS 


Regional, state and U. S. supreme court 
reports, annotations, encyclopedias and other 
high priced standard sets at attractive prices 
Catalogs free. Law libraries purchased 


Claitor’s Book Store 
Baton Rouge, Louisiana 








WOMEN ... 
Helped Build This 
School for Men 
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HERBERT J. WALTER 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 


100 NORTH LA SALLE STREET, CHICAGO 


George B. Walter, Associate CENtral 5186 


“Thirty Years Experience” 


New and Used 
LAW BOOKS |raw Books | 
NEW and USED Largest Stock of Sets & Text Books 


List on Request. 
We carry a big stock of second-hand sets ILLINOIS BOOK EXCHANGE 
and text books. 


(Established 1904) 
337 West Madison Street Chicago, Illinois 
We have just received in stock a complete 
library consisting of all the National Reporters. 


including Federai. American Digest System. all : . . 
complete to date and in fine second-hand buck Out-of-Print and Hard-to-Find Books Supplied y 
ram binding. and many latest text books. We LAW BOOKS A SPECIALTY 

would appreciate your inquiries. Also family and tow y 


BURGER LAW BOOK CO. 
537 S. Dearborn St. 




















\ ibject I 


Libraries for Estates Appraised. 

’ AMERICAN LIBRARY SERVICE 
Chicago, ill 117 West 48th Street, Dept. 114, New York 
We also buy old books and magazines 


e CLASSIFIED 
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RATES USED LAW BOOKS RY DES 
F tior Bought and s M 
10 cents per word for each insertion: 1 s Ave., Pt 
minimum charge $1.20 payable in ad- 
vance. Copy should reach us by the 15th YOUNG ATTORN HAM LAW , 
the month preceding month of issu graduate plus ege tr 
SALI AMI ICAN LAW REPORTS t estates ar 
. oe Wor | Digest $8 I ition affairs 
B ha ] s ” ( 
[Ara I ecor 
AS t 
DICIAL ROBES—CUSTOM TAILORED 
N 41 ~ ‘ M - Con Law 
N St N Y or pr ; 
ry APPRAISA S 
AR LIBRARY I. IN FEDI ( I 
tate ret ts S oe 
a ee COURT REPOR 
g ar Diteonsen gumere : 
O S 
Pu _ 
I VY OFFI Oo 4 IN. B EG! 
S Heber Smit e 
entials f Reprint of four Ld 
s fro M 4 
; rt — sND PR > rh les P J ‘ 
-ELLATE BRIEFS AND RECORDS,—IN he Deas ma. 4 
et States. The Garas Lzea DICIAL KO 
Compa $10 Blacks 
O \B. S 
SPECIALIST—ATTORNEY’S STATIONERY. UNUSUAL OPPORTUNITY—ORIGINAI 
Send us your ! ries—l w PY ‘ first edition [ S. Supreme ( rt Report 3 
Pr ng ighest Quality Paper mes newly A ei $650 00 ee le ‘ 
( | PE aL B PA 15 Br Ww Y. ¢ 
S St., ¢ g 
YER’S LED s23 MUNSEY B BIND FO E JO S| 
N S sent ’ t € 
_ ‘ I a 4. B.A 
SED LAW BOOKS FOR SAI A 40 N. D 
s Dig ~ 4 TED 
T ~ Se I B ‘a) ~ re 
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FEDERAL 
PROCEDURAL 
FORMS 


An inclusive compi- 
By ALEXANDER HOLTZOFF lation of forms for 
Special Assistont to the Attorney Gener practice in all federal 
courts and before the 
important boards and 


and ALLEN R. COZIER 5 a 


Special Attorney e “ he 
° . 


commissions of the 
U.S. Government. 


Che need for Federal Procedural Forms and Commissions of the U. S. Government and for 


; appeals from such bodies to the Courts. 
has been apparent ever since the new rules went into 


effect. The rules attempted to insert brevity and sim- 1. Annotations and cross-references to statutes and 
plicity in federal practice. As a result, many forms to the rules pertinent to such forms, together with 


used prior to Sept mber. 1938, became largely obsolete notes containing helpful information as to pleading 


and many others needed complete revision. and practice. 





IMPORTANT NOTE 
Federal Prox edural Forms answers In states where new procedural rules have been 


h ° / f ° adopted which conform to the new federal rules, this 
this need by presenting: 

book can be used for local practice as well as federal 
1. Complete and authoritative forms for every type practice. All the attorney has to do is change the 
of practice in the District Courts of the United States. caption of the form and change any federal court 
reference in the body of the form to his state court. 
9 


ae r} Ss or pDpeais ( ‘ ( ) ) ’ ‘als r ° ° ° 
Forms for AP] ls to ircult ourt of \] pe ul Phen the forms contained in this book can be just as 


and U.S. Supreme Court. useful for his state practice as for federal courts. 








3. Forms for practice before the important Boards 





Complete in One Handsome Volume Containing More than 
1000 Up-to-Date Forms...Price $15.00 


THE BOBBS-MERRILL COMPANY + PUBLISHERS + INDIANAPOLIS 























Meeting the Issue 


The Corpus Juris System is a complete restatement of the entire 
body of American Law and cites all reported cases from 1658 to 
date thus affording its owner a very definite safeguard against 
error or omission in his advice to clients or in the preparation of 


his cases for trial. 


For full details write to 


THE AMERICAN LAW BOOK COMPANY 
Brooklyn, New York 

















